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INTRODUCTION 
On  17  February  1985,  the  Council  of  1.41nlsters  of  the  European  Convnunltles 
adopted  Directive  No  75/129  on  the  approximation  of  the  laws  of  the  1.4ember 
States  relating  to  collective  redundancies. 
The  main  aim  of  the  Directive  was  to  Improve  protection  of  workers  affected 
by  collective  redundancy  by  narrowing  existing  differences  In  national 
legislation  In  respect  of  the  '"practical  arrangements  and  procedures'"  and  the 
'"measures  designed  to  alleviate  the  consequences  of  redundancy  for  workers" 
(quotations  taken  from  the  preamble  of  the  Direct lve). 
The  Directive  provides  for 
consultation  with  workers· 
a  dua I  procedure 
representat lves 
comprising, 
wIth  a  vIew 
on  the  one  hand, 
to  reaching  an 
agreement,  and  on  the  other  an  administrative  procedure  for  allocating  public 
funds  and  resources  to  seekIng  ways  of  a I I ev I at i ng  the  soc I a I  consequences  of 
collective  redundancies  (Articles  2  to  4). 
In  certain  1.4ember  States,  this  system  tends  to  conflict  with  an 
administration-oriented  tradition  derived  from  state  control  of  the  labour 
market,  which  may  wei I  prove  the  main  obstacle  to  approximation. 
The  machinery  of  the  Directive  Is,  of  course,  based  on  a  very  careful 
definition  of  "collective  redundancies"  and  other  elements  used  to  delimit 
the  actual  situations  to  which  the  directive  can  be  applied  In  practice 
(Article 1). 
The  purpose  behind  the  Direct lve  Is  to  set  a  minimum  level  of  general 
protection  with  the  express  admission  of  national  laws,  regulations,  and 
administrative  provisions  which  are  more  favourable  to  workers  (Article 5). 
Article  7  of  the  Directive  provides  that  "within  two  years  following  expiry 
of  the  two  year  period  laid  down  In  Article  6,  1.4ember  States  shall  forward 
all  relevant  Information  to  the  Commission  to  enable  It  to  draw  up  a  report 
for  submission  to  the  Councl I  on  the  appllcat ion  of  this  Direct lve". - 5  -
To  facl I I tate  the  forwarding  of  lnformat lon,  the  COIM11sslon  drew  up  a 
detailed  questionnaire  addressed  to  nine  Member  States  and  examined  the 
extent  to  which  the  Directive  had  been  Implemented  In  those  Member  States. 
The  present  report  Is  based  on  the  results  obtained,  In  accordance  with 
Article  7  of  the  Directive,  and  describes  the  extent  to  which  the  Community 
text  has  been  Incorporated  Into  national  laws,  Indicating  the  Commission's 
position  vis-a-vis  the  current  situation. 
The  report  Is  divided  Into  thrue  chapters: 
Chapter  1 •  covering  the  genera I  leglslat lve  sltuat Jon  1 .e.  the 
Implementing  measures  introduced  by  each  Member  State,  and  the  scope  of 
those  measures. 
For  this  purpose,  the  basic  definitions  are  described  along  with  the 
provisions  enacted  by  Member  States,  In  accordance  with  the  Directive, 
excluding  certain  occupations  and  certain  types  of  collective  dismissal 
from  the  scope  of  the  measures  Introduced. 
the  incorporation  Into  national  law  of 
Articles  2  to  4  of  the  Council  Directive: 
Consultation  procedure 
Procedure  for  col lectlve  redundancies 
This  chapter  a 1  so  describes 
the  provisions  set  down  In 
Chapter  2  is  devoted  to  Community  disputes  in  respect  of 
of  the  Directive,  describing  both  Infringement  procedures 
Implementation 
Instituted  by 
the  Commission  against  governments  for  non-conformity  of  certain 
provisions  with  the  standards  established  by  the  Direct lve,  and  cases 
brought  before  the  Court  of  Justice  of  the  European  Communities; 
The  concluding  chapter  (3)  comprises  a  general  analysis  of  Implementation 
of  the  Directive. - 6  -
2.  NATIONAL  LEGISLATIVE  INSTRUUENTS 
National  legislation  applying  Directive  75/129/EEC  of  l7  February  differs 
greatly  between  Member  States.  In  four  countries  (Belgium,  DenmarK,  the 
Netherlands  and  the  United  Kingdom),  Implementing  laws  were  adopted  within 
the  period  stipulated  by  the  Directive. 
In  France,  a  law  more  or  less  In  line  with  the  alms  of  the  Directive  already 
existed,  but  a  very  recent  regulation  (1989)  bringing  about  certain 
significant  changes  In  the  area  now  needs  to  be  taken  Into  consideration.  In 
four  other  Member  States  (Greece,  Ireland,  Luxembourg,  Federal  Republic  of 
Germany),  laws  were  adopted  after  the  Directive  had  entered  Into  force. 
Spain  and  Portugal  represent  a  special  case  In  view  of  their  recent  accession 
to  the  Communities.  However,  both  these  countries  already  had  laws  along  the 
lines  of  the  Directive  and  In  Portugal  Important  legislative  reforms  tool< 
place  In  1989. 
Finally,  In  Italy,  there  Is  still  no  statutory  (or  any  other)  system 
sufficiently  general  In  scope  and  specific  1n  aim  to  approximate  to  the 
substance  of  the  Directive. 
The  legislative  Instruments  to  be  taken  into  consideration  when  evaluating 
the  extent  to  which  the  Directive  has  been  implemented  In  the  ~ember  States 
are: 
BELGIU'-4 
RoYal  Decree  CArr~te  Royal)  of  24  May  1976  on  collective  redundancies, 
amended  by  Royal  Decree  of  26  March  1984: 
RoYa I  Decree  of  24  MaY  1976  amended  by  the  Roya I  Decree  of  11  June 
~ - 7  -
Collective  labour  agreement  (Convention  collective  de  travail- CCT)  No 
24  of  2  October  1975  on  the  procedure  for  Information  and  consultation of 
workers·  representatives  In  the  event  of  collect lve  redundancies,  amended 
by  CCT  No  24  bls  of  6  December  1983,  rendered  compulsory  by  the  Royal 
Decree  of  7  February  1984; 
~  No  10  of  8  J.Cay  1973  on  collect lve  redundancies,  rendered  compulsory 
by  the  Royal  Decree  of  6  August  1973. 
Cil  No  24  of  8  October  1985,  rendered  compulsory  by  the  Royal  Decree  of 
20  December  1985. 
DENMARK 
law  No  38  of  26  January  1977  concerning  amendment  of  the  Law  on  placement 
and  unemployment  benefit; 
J.Ctnlstry  of  Labour  circular  of  4  J.Carch  1977  concerning  action  to  be  taken 
by  Employment  Commissions  on  receipt  of  not Ice  of  large-scale 
redundancies; 
J.Cinlstry  of  Labour  Decree  No  73  of  4  J.Carch  1977; 
Ministry of  Labour  Decree  No  755  of  12  November  1990  on  the  definition of 
"undertakings"  and  the  registration of  employees  made  redundant. 
Law  No  8/1980  of  10  March.  on  the  Workers·  Statute  CEstatuto  de  los 
Trabaladores- ET)  (Article  51  and  associated  provisions); 
Rova I  Decree  CRea I  Decreta)  No  696/1980  of  14  APr II  on  app I I cat Jon  of  the 
ET  to  procedures  relating  to  substantial  changes  In  worl<lng  conditions 
and  suspension  or  breakdown  of  labour  relations. - 8  -
FRANCE 
Law  of  2  August  1989  (No  89-549)  on  the  prevent lon  of  economlca liy-
motlvated  redundancy  and  the  right  to  redeployment  (Articles  L.122-14, 
L.123-3-1,  L.132-12,  L.132-27,  L.143-11,  L.321-1  to  L.·321.:..15,  L.322-1, 
L.322-3,  L.322-7  and  others  from  the  Labour  Code  (Code  du  Trava! 1). 
GREECE 
Law  No  1387  of  19  August  1983  concerning  control  of  collect lve 
redundancies  and  other  provisions. 
IRELAND 
Protection of  EmploYment  Act  1977 
Protection  of  Emoloymeot  Act  1977  !Notification  of  Prooosed  Collective 
Redundancies)  Regulations  1977  s. 1.  No  140  of  1977. 
There  Is  as  yet  no  generally  applicable  legal  instrument  through  which  the 
Directive  could  be  Implemented. 
LUXEMBOURG 
Law  of  2  Mar~~  on  col lectlve  redundancies. 
Law  of  14  May  1986  on  economic  growth  and  regional  balance. - 9  -
NETHERL.8HQ_S_ 
Law  of  24  March  1976  on  notification of  col lectlve  redundancies 
Law  on  Works  Couocl Is,  1971,  amended 
PORTUGAL 
Decree  Law  No  64-A/89 of  27  february  on  termination of  work  contracts  a.nd 
on  fixed-term  contracts. 
FEDERAL  REPUBLIC  Of  GERMANY 
Law  on  emo!ovment  protection  ("KOndlgungsschutzgesetz•>  of  25  August 
1969.  (BGBL  I  p.  1317)  lately  amended  by  the  law  of  13  July  1988  (BGBL  l, 
p.  1 037) 
UNITED  KINGDOM 
Emolovmeot  Protection Act.  1975  {oart  IVl 
Industrial  Relations  <Northern  Ireland)  Order  1976  (SI  1976  No  1043) - 10  -
CHAPTER 
ANALYSIS  Of  NATIONAL  LEGISLATION 
SECTION  I.  DEFINITION  AND  SCOPE  OF  THE  DIRECT lYE 
Art tete One 
1.  For  the  purposes  of this Directive: 
a)  -collective  redundancies·  means  dismissals  effected  by  an 
employer  for  one  or  more  reasons  not  related  to  the  Individual 
workers  concerned  where.  according  to  the  choice  of  the  /Jember 
States,  the number  of  redundancies  Is: 
either,  over  a  period of  30  days: 
1.  at  least  70  In  establishments  normally  employing  more  than  20 
and  less  than  100  workers; 
2.  at  least  10%  of  the  number  of  workers  In  establishments 
normally  employing  at  least  100  but  less  than  300  workers; 
3.  at  feast  30  In  establishments  normally  employing  300  workers 
or  more; 
or,  over  a  period of  90  days,  at  least  20.  whatever  the  number  of 
workers  normafly  employed  in  tt1e  establishments  in  ouest/on; 
b)  -workers·  representatives·  means  the  workers'  representatives 
provided  for  by  the  taws  or  practices of  the  Uember  States. - 11  -
2.  This  Directive shall  not  apply  to: 
a)  collect /ve  redundancies  effected  under  contracts  of  employment 
concluded  for  limited  periods  of  time  or  for  specific  tasks 
except  where  such  redundancies  take  place  prior  to  the  date  of 
expiry or  the completion of  such contracts; 
b)  workers  employed  by  public  administrative  bodies  or  by 
establishments  governed  by  pubJ/c  law,  (or.  In  Jlember  States 
where  this concept  is  unknown,  by  equivalent  bodies); 
c)  the  crews  of  sea-going vessels; 
d)  workers  affected  by  the  termination  of  an  establishment's 
activities where  that  Is  the  result  of  a  judicial  decision. 
1.  THE  CONCEPT  OF  COLLECTIVE  REDUNDANCY 
The  definition  In  the  Directive  Is  based  on  two  cumulative  elements:  an 
obtectlye  element  concerning  the  scale  of  the  redundancies  (number  or 
percentage  of  workers  to  be  made  redundant  over  a  gIven  per lod)  and  a 
subJective  element  concerning  the  reasons  for  the  redundancies. 
l.  The  subjective  elemeot  Is  expressed  by  the  reference  to  ·one  or  1110re 
reasons  not  related  to  the  Individual  workers  concerned". 
Strictly  speaking,  this  allows  for  exclusion  only  of  reasons  related  to 
workers·  behaviour;  any  other  Individual  exclusions,  such  as  cutting  down 
surplus staff,  would  be  both  Inappropriate  and  Lnadequate. - 12  -
Including  the  motive  as  an  element  of  the  deflnlntlon  does  not  restrict  the 
scope  of  the  situations  covered,  except  In  as  far  as  the  text  Itself 
deliberately  excludes  certain  situations  relating  to  breach  of  contract, 
which  Includes  dlsclpl lnary  Issues. 
Inherent  In  the  phrase  ·one  or  more  reasons  not  related  to  the  Individual 
workers  concerned·  Is  the  clear  Intent I on  to  cover  aJ...L  circumstances  and 
situations  which  might  lead  the  employer  to  decide  to  dismiss  a  number  of 
workers  as  redundant  for  reasons  connected  with  the  organization  and 
management  of  the  undertaking. 
This  element  Is  found,  In  the  same  terms,  In  the  laws  of  the  following 
countries: 
Belgium 
Denmark. 
Greece 
Luxembourg 
Netherlands-
Art.  of  collective  agreement  No.  24  bls  and  Art.  1.  8 
of  the  Royal  Decree  of  26.03.84 
Art.  23  a)  of  Law  No.  38  of  26.01.1977 
Art. 
Art. 
(1 .)  of  Law  1387/1983 of  18.08.83 
(1.)  of  the  Law  of  02.03.82 
Law  of  24.03.76 
In  considering~ law,  lt.  Is  worth  pointing  out  that,  apart  from  the  law 
on  the  notification of  col lectlve  dismissals  Implementing  the  directive  which 
provides  for  a  definition of  col lectlve  dismissals,  the  Law  on  works  councils 
(1971,  amended  several  times)  applies.  This  law  lays  down  an  obligation  on 
the  employer  to  Inform  and  consult  the  council  in  the  event  of  the  business 
(or  part  of  the  business)  ceasing  activities.  or  a  significant  reduction, 
extension,  or  other  change  In  activities.  The  law  does  not  define  what  Is - 13  -
meant  by  "significant  reduction",  but  ca::;e  records  would  suggest  that  Judges 
are  less  than  strict  In  the  matter  of  recognizing  partial  staff  cutbacks  as 
"significant  reductions"  within  the  meanl.ng  of  the  law.  In  th·e  .case  of 
businesses  with  10  to  100  workers.  the  .Law  on  works  councils  expressly 
Imposes  a  requirement  for  Information  and  consultalon  where  the  reduction  Is 
25%  or  more. 
The  legal  situation  In  the  other  Member  States  varies  considerably. 
In  Spain,  the  law  does  not  specifically  define  "collective  redundancy",  but 
this  Is  Included  In  the  wider  concept  of  "breakdown  of  Industrial  relations 
for  economic  or  technological  reasons"  (Art.  51  of  Law  B/1980  of  10  ~arch, 
containing  the  Estatuto  de  los  Trabaladores.  henceforth  referred  to  as 
"E.T."),  which  Is  subject  to  a  system  of official  authorization. 
In  France,  (where  a  very  recent  law  (that  of  2  August  1989)  has  been  passed 
on  the  subject,  essentially  corresponding  to  Articles  L.321-1  to  L.321-15  of 
the  Code  du  Traval 1,  there  Is  no  specific  definition  of  col lectlve 
redundancy.  The  situations  covered  by  the  Directive  are  Included  In  the 
concept  of  "redundancy  for  economic  reasons",  which  Is  defined  In  Article 
L. 321-1 . 
This  definition  also  adopts  the  wording  "one  or  more  reasons  not  related  to 
the  Individual  worl<er  concerned",  thereby  remaining  appl lcable  to  the 
dismissal  of  one  or  more  workers. 
In  Ireland,  section  6  (2)  of  the  PEA  1977  defines  collective  redundancy  by 
1 istlng  the  grounds  accepted  as  justification: - 14  -
a)  "The  employer  concerned  has  ceased,  or  Intends  to  cease,  to  carry  on  the 
business  for  the  purposes  of  which  the  employees  concerned  were  employed 
by  hlm,  or  has  ceased  or  Intends  to  cease,  to  carry  on  that  business  In 
the  place  where  those  employees  were  so  employed. 
b)  The  requirements  of  the  business  for  the  employees  to  carry  out  worK  of  a 
_part lcular  kind  In  the  place  where  the  employees  concerned  were  so 
employed  have  ceased  or  diminished  or  are  expected  to  cease  or  dlmlnlsh. 
c)  The  employer  concerned  has  decided  to carry  on  the  business  with  fewer  or 
no  employees,  whether  by  requiring  the  worK  for  which  the  employees  had 
been  employed  (or  had  been  doing  before  their  dismissal)  to  be  done  by 
other  employees  or  otherwise. 
d)  The  employer  concerned  has  decided  that  the  work  for  which  the  employees 
concerned  had  been  employed  (or  had  been  doing  before  their  dismissal) 
should  henceforward  be  done  In  a  different  manner  for  which  those 
employees  are  not  sufficiently qualified  or  trained. 
e)  The  employer  concerned  has  decided  that  the  work  for  which  the  employees 
had  been  employed  (or  had  been  doing  before  their  dismissal)  should 
henceforward  be  done  by  persons  who  are  also  capable  of  doing  other  work 
for  which  those  employees  are  not  sufficiently  qual If led  or  trained". 
In  l..l..a...il:..  there  Is,  as  stated,  no  legislative  Instrument  capable  of 
Implementing  the  Directive. - 15  -
Portuauese  legislation  Incorporates  a  specific  and  precise  definition  of 
collect lve  redundancy  (Art.  16  of  Decree  Law  64-A/89  of  27  February),  which 
contains  a  subjective  element  expressed  In  the  following  terms:  "reasons  such 
as  permanent  closure  of  a  business,  closure  of  one  or  more  sections,  or  staff 
cutbacks  for  structural,  tec11nologlcal  or  economic  reasons". 
Legislation  In  the  federal  Republic  of  GermanY  contains  no  specific 
definition  of  collective  redundancy,  but  legal  provision  for  It  Is  Implicit 
in  the  system  of  protection  against  redundancy  In  any  form,  with  the 
exception of  dismissal  without  notice  for  reasons  related  to  the  behaviour  of 
the  worker  concerned  C§17,  (4)).  This  legislation  therefore  also 
incorporates  a  subject lve  element  which  excludes  reasons  related  to  the 
Individual  worker. 
In  the  United  Kingdom,  section  126  (6)  and  (7)  of  the  EPA  1975  lists  the 
grounds  justifying col lectlve  redundancies: 
a)  The  fact  that  the  employer  has  ceased,  or  intends  to  cease,  to  carry  on 
the  business  for  the  purposes  of  which  the  employee  Is  or  was  employed  by 
him,  or  has  ceased,  or  intends  to  cease.  to  carry  on  that  business  In  the 
place  where  the  employee  Is  or  was  so  employed,  or 
b)  the  fact  that  the  requirements  of  that  business  for  employees  to  carry 
out  work.  of  a  particular  kind,  or  for  employees  to  carry  out  work:  of  a 
particular  kind  In  the  place  where  he  Is  or  was  so  employed,  have  ceased 
or  diminished or  are  expected  to  cease  or  diminish. 
This  clearly  excludes  any  reasons  which  could  be  considered  to  be  related  to 
the  Individual  worker  concerned  within  the  meaning  of  the  Direct lve. - 16  -
2.  The  definition  of  collective  redundancy  In  the  Directive  Is  also 
governed  by  an  oblectlye  element  which  requires  that  the  number  of  workers  to 
be  dismissed  as  redundant  reach  a  minimum  I lmlt,  set  according  to  one  or  two 
alternative methods  to  be  selected  by  each  ~ember State: 
either.  over  a  period of  30  days: 
1)  at  least  10  In  establishments  normally employing  more  than  20  and 
less  than  100  workers; 
2)  at  least  10%  of  the  number  of  workers  In  establishments  normally 
employing  at  least  100  but  less  than  300  workers. 
3)  At  least  30  In  estabJ/shments  normally  employing  300  workers  or 
more. 
or.  over  a  period  of  90  days,  at  least  20,  whatever  the  number  of 
workers  normally  employed  In  the  estabflshments  In  question. 
The  first  alternative  (period  of  30  days)  has  been  adopted  in  Denmark  by  Art. 
23,  a)  1)  of  the  Law  of  26.D1.77. 
The  methods  adopted  by  the  other  countries  on  this  point  (scale  of 
redundancy),  are  also  very  diverse. 
In  Belalum,  the  quantitative  limits  defined  In  Art.  1.  of  collective 
agreement  No.  24.  bls  and  Art.  18  of  the  Royal  Decree  of  26  March  1984  relate 
to  a  period of  60  days,  the  number  of  workers  being - 17  -
at  least  10  In  companies  employing  more  than  20  and  less  than  tOO 
workers; 
at  least  10%  of  the  number  of  workers  In  companies  normally  employing 
at  least  100  and  less  than  300  workers; 
at  least  30  In  companies  normally  employing  at  least  300  workers. 
In  SD..a..l.n.  the  law  does  not  set  any  quantitative  minimum:  the  procedure  for 
redundancy  for  economic  or  technological  reasons  Is  practically  the  same 
whatever  the  scale  of  the  phenomenon.  With  the  exception  of  one  or  two  very 
secondary  aspects  (the  most  Important  of  which  Is  Art.  51  (13)  of  the  E.T. 
providing  for  a  shorter  procedure  and  reduced  documentation  requirements  for 
firms  with  a  workforce  of  Jess  than  50,  or  where  the  number  of  workers  to  be 
made  redundant  does  not  exceed  5%  of  the  total  workforce),  the  same  system  is 
applicable  Irrespective  of  the  size  of  the  company  and  the  number  of 
employees  affected. 
French  law  makes  a  very  clear  procedural  distinction  between  dismissal  of 
fewer  than  10  employees  over  a  period  of  30  days  (which  is  regarded  as 
econom i ca I I y-mot Iva ted  i nd i vI dua I  redundancy},  and  d  1 sm I ssa I  of  at  I east  10 
employees  over  a  period  of  30  days,  which  entails  consultation  of  the 
workers·  representatives  and  Involvement  of  the  authorities  (Articles L.321-3 
and  L.321-7  of  the  Code  du  Travail).  While  not  constituting  a  full 
definition  of  collective  redundancy,  the  legislatiOn  is  1n  line  with  the 
general  meaning  of  the  Olrecttve  on  this  point. - 18  -
In  Greece,  Article  (2)  of  Law  1387/1983  def lnes  collect lve  redundancy 
quantitatively,  referred  to  a  set  period  (one  calendar  month:  paragraph  1  of 
the  same  Article),  by  setting  limits  above  which  redundancies  are  regarded  as 
col lectlve  on  the  basis  of  the  number  of  staff  employed  at  the  beginning  of 
the  month,  as  follows: 
5  workers  In  companies  or  establ lshments  employing  20  to  50  persons; 
2  to  3%  of  staff  or  up  to  30  persons  In  companies  or  establ lshments 
employing  over  50  workers.  The  maximum  Is  set  every  calendar  Quarter 
by  the  Ministry  of  Labour  In  line  with  a  recommendation  from  the 
Labour  Advisory  Committee  based  on  labour  market  condlt Ions  at  the 
tIme. 
In  Ireland,  section  6  (1)  of  the  PEA  1977  Implements  the  first  option  In  the 
Directive.  The  reference  period  Is  30  days.  The  statutory  system  becomes 
appl !cable  where  the  redundancies  affect; 
or 
or 
or 
at  least  5  employees  In  an  establishment  normally  employing  more  than 
20  and  less  than  50  employees; 
at  least  10  employees  in  establishments  normally  employing  at  least 
50  but  less  than  100  employees; 
at  least  10%  of  the  number  of  employees  In  an  establishment  normally 
employing  at  least  100  but  less  than  300  employees; 
at  least  30  employees  in  establishments  normally  employing  300  or 
more  employees. - 19  -
RegardIng  Luxembourg,  Art 1 c 1 e  ( 1)  of  the  Law  of  2  March  1,982  sets  the 
minimum  number  of  redundancies  as  10  over  a  period  of  30  days  or  20  over  a 
period  of  60  days. 
~  law  spealcs  of  collect lve  redundancy  where  at  least  20  worlcers  are  laid 
off  either  simultaneously  or  staggered  over  a  period  of  up  to  3  months  In  an 
area  served  by  a  single  regional  employment  office. 
In  Portuaal,  the  definition of  col lectlve  redundancy  In  Article  16  of  OL  64-
A/89  adopts  the  3-month  reference  period  (I.e.  the  second  option  In  the 
Directive)  but  defines  the  numbers  concerned  as  a  minimum  of  2  In  companies 
employing  2  to  50  worlcers  or  a  minimum  of  5  In  those  employing  over  50 
workers. 
In  F.R,  Germany,  §17  (1)  of  the  Law  on  employment  protection  makes 
declaration  of  redundancy  compulsory  where  the  number  of  workers  affected 
over  a  period  of  30  days  is: 
more  than  5  in  firms  normally  employing  more  than  20  and  fewer  than 
60  workers; 
10%  of  workers  normally  employed  by  the  firm  or  more  than  25  workers, 
whichever  Is  the  lower,  In  firms  normally  employing  at  least  60  and 
fewer  than  500  workers; 
at  least  30  In  f1rms  normally  employing  at  least  500  workers. - 20  -
l..1.K  legislation  on  collective  redundancy  applies  to  all  establishments, 
however  many  workers  they  employ.  A  quantitative distinction  Is  made  between 
dismissals  entailing  mandatory  Information  and  consultation  of  workers· 
representatives,  and  those  which  must  be  notified  to  the  public  authorities. 
The  requirement  for  Information  and  consultation  extends  to  all  dismissals, 
whereas  notification  Is  obligatory  only  where  10  or  more  employees  are 
affected  (Sections  99  and  100  of  the  EPA  75). 
The  reference  period  normally  used  for  calculating  the  number  of  redundancies 
Is  30  days  or  less,  but  Sect ion  100  1.  a)  lays  down  a  per lod  of  90  days  or 
less  where  100  or  more  employees  are  Involved. 
2.  THE  CONCEPT  OF  WORKERS'  REPRESENTATIVES 
Article of  1  (1)  of  the  Directive  states  that: 
·workers·  representatives·  means  the  workers·  representatives  provided 
for  by  the  raws  or  practices  of  the  /Jember  States·. 
The  Implications  of  this  definition  ar'e  twofold:  on  the  one  hand,  it  means 
that  any  form  of  national  representation  of  workers·  interests  Is  acceptable 
under  the  Directive  (provided  It  Is  endorsed  by  the  law  or  socially  accepted 
practice),  and  on  the  other·  it  presupposes  the  existence  In  each  1.4ember  State 
of  a  system  of  representation  which  could  function  within  the  type  of 
consultatlon/negotlat ion  procedure  envisaged  In  the  Directive. - 21  -
In  Belgium,  worker  representation within  a  firm  Is  through: 
workers·  delegates  on  the  works  counci 1  (in  firms  employing  100 
workers  or  more); 
workers'  delegates  on  the  Comm I t tee  for  health,  safety  and 
Improvement  of  the  workplace  (In  firms  employing  50  workers  or  more); 
the  union  delegation  (In  the  conditions  provided  for  by  the 
collective  labour  agreement  through  which  It  Is  Instituted). 
In  the  case  of  collect lvo  rodundJncy,  the  lnformat ion  and  consul tat ion 
procedure  takes  place  with  the  works  council  or,  falling  this,  with  the  IJ..!llQn 
delegation.  If  neither  council  nor  delegation  exist,  such  dialogue  takes 
place  with  the  trades  unions  represented  on  the  competent  Joint  Industrial 
council  and  with  the  staff  or  staff  representatives  (Article  1  (4)  of  the 
Royal  Decree  of  24  May  1976;  Article  6  of  Col tectlve  Labour  Agreement  No.  24 
of  2  October  1975). 
ln  Denmark,  there  Is  no  legal  requirement  for  workers'  representatives  within 
a  firm.  Where  such  representatives  exist,  they  are  provided  for  by  the 
collective  agreements  on  "ombudsmen",  and  agreements  on  the  election of  joint 
committees,  half  the  members  of  which  represent  the  workers,  and  the  other 
half  the  employer.  The  law  and  the  explanatory  notes  attached  to  the  draft 
law  provide  that,  where  appropriate,,  workers'  representatives  thus  elected 
must  participate  In  negotiations  and  receive  ·the  communications  provided  for 
by  Article  23b  of  Law  No.  38  of  26  January  1977.  There  are  also  cases  of 
workers  within  a  firm  electing  an  ombudsman  or  spokesman,  even  where  this  Is 
not  provided  for  by  tho  collective  agreements.  The  law  also  provides  tor - 22  -
such  representatives  to  participate  in  negotiations  and  receive 
communications.  In  the  quite  common  event  of  there  being  no  representative 
elected  by  the  workers,  Article  23b  of  the  Law  and  the  explanatory  notes  of 
the  draft  make  negotiation  and  receipt  of  communication  the  responslbl I lty of 
the  workers  concerned. 
In  s..o..a...tJ:l,  Articles  62  and  63  of  the  ET  designate  staff  delegates  (In 
establishments  employing  fewer  than  SO  workers)  and  the  worlc:s  councils  (In 
establishments  employing  over  50  workers)  as  responsible  for  employee 
representation  within  the  firm.  They  fulfil  the  general  requirements  laid 
down  In  Article  51  (1)  of  the  ET  on  the  Involvement  of  "workers·  official 
representat lves"  In  the  procedure  for  termlnat ion  of  contracts  for  economic 
or  technological  reasons. 
In  France,  Articles  L.32l-2  and  L.321-3  of  the  Code  du  Travail  compel  the 
employer  to  consult  the  worl<s  council,  or  In  the  absence  of  such,  the  staff 
representat lves.  The  works  councils  and  th·e  staff  representat lves  are  the 
two  entIties  authorized  to  represent  the  entire  workforce  of  a  firm, 
Irrespective of  whether  they  are  members  of  a  union. 
The  relevant  legislation  In  Greece  Is  Law  1387/1983,  which  adopts  a  system 
making  representation  the  responsibility  of,  In  the  first  Instance,  the 
company  unions. 
Article  4  (l)  defines  workers·  representatives  as  the  representatives  of  the 
union  within  the  company  or  establishment  whose  members  account  for  at  least 
70%  of  the  total  workforce  and  the  majority of  workers  facing  redundancy. - 23  -
Article  4  <2)  states  that  where  there  are  several  unions  within  a  company  or 
establishment,  none  of  which  account  for  70%  of  the  workforce  or  the  majority 
of  workers  facing  redundancy,  the  workers·  representatives  are  the  delegates 
put  forward  by  the  various  union  executive  committees  In  a  joint  declaration 
to  the  employer.  The  representatives  are  appointed  on  a  proportional 
representation  basis  according  to  union  membership,  provided  that  the  unions, 
combined,  represent  70%  ot  the  workers  and  the  majority  of  the  workers 
affected  by  the  dismissals. 
Where  there  Is  no  union  satisfying  the  above  condlt Ions.  workers  are, 
according  to  Art lcle  14  of  Law  1757/1988,  represented  by  the  works  council. 
Where  there  Is  no  works  council,  the  most  representative  regional  Workers' 
Centre  appoints  a  committee  from  among  the  company's  employees.  If  none  of 
these  options  are  possible.  workers  are  represented  by  a  committee  of  3  or  5 
persons  selected  from  the  longest-serving  workers  In  the  company  or 
establishment. 
In  Ireland.  section  2  (1)  of  the  PEA  1977  defines  workers'  representatives 
(for  the  purpose  of  complying  with  the  right  to  Information  and  consultation) 
as: 
"officials  (Including  shop  stewards)  of  a  trade  union  or  of  a  staff 
association  with  which  It  has  been  the  practice  of  the  employer  to  conduct 
col lectlve  bargaining  negotiations". 
Clearly,  this  lmpl les  the  need  for  de  facto  recognition  by  the  employer,  and 
no  provIsIon  Is  made  for  the  non-recognItion  or  non-ex Is t ence  of 
representatives  within  the  meaning  of  the  law. - 24  -
Italian  law  provides  for  worker  representation  within  the  company  or 
establishment  under  a  system  capable  of  operating  along  the  lines  described 
In  the  Directive,  but  there  Is  no  national  law  actually  Implementing  the 
requirements  of  the  Directive. 
Moving  on  to  Luxembourg,  Article  2  (1)  of  the  Law  of  2  March  1982  stipulates 
that  any  employer  contemplating  redundancies  Is  legally  bound  to  enter  Into 
consultation  with  the  staff  representatives,  the  joint  committees  (where  such 
committees  exist),  and,  in  tt1e  case  of  companies  bound  by  the  Collective 
Labour  Agreement,  with  the  trade  unions  party  to  that  Agreement. 
Staff  delegations  exist  In  ell  establishments  employing  at  least  15  workers 
under  a  work  contract.  Joint  committees  exist  in  companies  with  at  least  150 
employees. 
In  the  Netherlands,  according  to  the  Law  on  the  Notification  of  Collective 
Redundancies,  associations  of  workers  concerned  is  taken  to  mean  the 
association  of  workers  which  has  members  among  the  persons  employed  In  the 
undertaking,  which  according  to  Its  statutes  has  as  Its  a lm  the 
representation  of  Its  members'  Interests  as  employees,  which  Is  active  as 
such  In  the  said  undertaking  or  establishment,  and  which  has  held  Its  legal 
personal lty  for  at  least  two  years  and  Is  known  as  such  to  the  employer.  This 
latter  provision  Is  taken  as  given  where  the  association  has  notified  the 
employer  In  writing  that  It  whishes  to  be  Informed  of  Impending  collective 
redundancies. - 25  -
The  employer  Is  also  required  under  the  Works  Councils  Act  to  Inform  and 
consult  the  works  councl I  under  certain  circumstances.  Even  where  there  Is  no 
such  worl<s  council  In  firms  with  between  10  and  35  employees,  the  employer  Is 
required  under  the  Works  Councils  Act  to  convene  a  special  meeting  with  the 
staff  In  all  cases  where  there  are  plans  for  shedding  at  least  25%  of  the 
workforce,  and  to  give  this  meeting  the  requisite  Information  and  take  note 
of  the  staff's  views  on  the  planned  redundancies.  It  Is  Important  to  note. 
though,  that  this  requirement  Is  In  addition  to  the  Law  on  the  Notification 
of  Collective  Redundancies  the  works  council  Is  not  regarded  as 
representing  workers  and  employees  within  the  meaning  of  the  directive  on  the 
notification of  col lectlve  redundancies. 
In  Portugal,  Article  17  (1l  of  Decree  Law  64-A/89  designates  the  "staff 
committee"  (Internal  representative  body  composed  of  a  number  of  members 
elected  from  and  by  all  the  staff  In  the  company)  as  the  employers·  main 
intermediary  In  the  collect 1ve  r·edundancy  procedure.  Wnere  no  staff 
committee  exists,  this  role  may  be  assumed  by  the  union  delegates. 
In  German  legislation,  the  works  council  (Betrlebsrat)  Is  the  representative 
body  which  the  employer  must  inform  and  consult  1n  all  cases  of  dismissal 
subject  to  the  declaration  requirement  In  accordance  with  §17(2)(3)  of  the 
law  on  employment  protection. 
The  Law  concerning  companies·  Internal  staff  regulations  stipulates  that 
members  of  worlcs  councils  must  be  elected  by  all  the  worll:ers  In  companies 
with  at  least  5  employees.  The  works  councils  must  represent  the  Interests 
of  alI  the  worl<ers,  Including  non-union  members. - 26  -
United  Kingdom  legislation  (Section  99(1)  of  the  EPA  75)  makes  tt  compulsory 
for  the  employer  to  Inform  and  consult  representatives  of  an  Independent 
trade  Union  recognized  by  him  before  effecting  col lectlve  redundancies. 
British  legislation considers  as  Independent  a  union  which  (section  30  (1)  of 
the  Trade  Union  and  Labour  Relations  Act  1974) 
Is  not  under  the  Influence  or  control  of  an  employer  or  group  of 
employers orono or  more  omployors·  associations. 
and 
Is  not  subject  to  Influence  by  the  employer  or  any  such  group  or 
association  as  a  result  of  financial  or  material  assistance  or  any 
other  factor  capable  of  exert lng  such  Influence. 
3.  SITUATIONS  OUTSIDE  THE  SCOPE  OF  THE  DIRECTIVE 
A)  Fixed-term  contracts  and  contracts  for  specific  tasks 
On  the  whole,  under  European  legislation.  tt1e  employment  relationship  ceases 
more  or  less  automatically  upon  expiry  of  the  term  or  completion  of  the  task 
for  which  the  contract  was  concluded. 
The  main  aspect  to  be  considered  In  assessing  how  far  national  systems  comply 
with  the  Directive  Is  whether  anticipated  curtailment  of  such  a  contract  by 
the  employer  Is  Included  In  the  definition  of  collective  redundancy,  thereby 
fat ling within  the  scope  of  the  corresponding  legislation. - 27  -
Some  Member  States- Belgium,  Denmark.,  Ireland,  the  Netherlands,  FR  Germany 
and  Greece  -make  expl lclt provision  for  this  eventual lty. 
In  the  case  of  Greece,  Article  2  a)  of  Law  No.  1387!1983  adopts  Article  1  (2) 
a)  of  the  Directive practically unchanged. 
In  the  relevant  Soanlsh  legislation,  the  wording  of  Article  49  (3)  of  the  ET 
Implies  that  the  procedure  In  Art.lcle  51  Is  not  applicable  to  contracts 
concluded  for  a  specific  period or  a  specific  task. 
French  legislation  covering  dismissals  for  economic  reasons  (Article  l.321-1 
ff  of  the  Code  du  Travail)  does  not.  in  'the  case  of  ·temporary  contracts, 
include  dismissal  before  expiry  of  the  term  or  completion  of  the  taslc  for 
which  the  contract  was  concluded. 
In  .L1.a.l..'i.  the  lack  of  any  law  In  ltne  with  the  Directive's  ob)eC'tlves  means 
there  are  no  provisions  covering  the  scale  of  collective  redundancies 
affecting workers  under  fixed-term  contracts. 
Moving  on  to  Luxemboura,  the  Law  of  2  March  1982  does  no·t  exclude  from  Its 
scope  workers  on  fixed-term  contracts  or  those  under  contract  to  ·complete  a 
specific  task. 
In  the  case  of  Portugal,  Article  52  (1)  of  Decree  law  64-A/89  mal<es  the 
general  provisions  applying  to  the  ·termination  of  contracts  equally 
appl icabi~  to  short-term  contracts,  with  certain  special  provisions  laid  down 
In  the  same  Article.  This  means  that  collective  r·edundancy  does  .•  In  ·some 
cases,  Include  early  termination of  fixed-term  contracts. - 28  -
United  Klnadom  legislation  on  collective  redundancy  is  not  applicable  to  the 
curta! lment  of  contracts  concluded  for  a  period of  3  months  or  less,  but  does 
cover  a I I  longer  coot racts. 
B)  Workers  emploYed  bY  oubllc  administrative  bodies  or  establishments 
aoyeroed  bY  oubl lc  law 
Each  national  system  has  Its  own  definition,  In  terms  of  both  concept  and 
terminology,  of  what  constitutes  the  "civil  service"  and  the  types  of  worl< 
considered  to  be  civil  service  function:;. 
Different  countries·  ways  of  approaching  the  problem  of  applying  legislation 
on  collective  redundancy  In  this  area  are  really  secondary  to  the  more 
general  consideration  of  how  labour  law  relates  to  the  civil  service 
occupa  t Ions  wIthIn  nat I ona I  I aw. 
In  Belalum,  legislation  on  collective  redundancy  (Including  the  above-
mentioned  national  collective  agreements)  Is  r10t  applicable  to  workers 
employed  by  public  admlnistrat ive  bodies  or  establishments  governed  by  public 
law. 
In  Danish  and  Luxembourg  Ia.,.,·,  there  are  no  restrictions  on  the  scope  of  the 
Directive  as  regards  the  public  or  private  nature  of  the  employer. 
In  5.Q.a.l...o..  Article  1,  ET  3l  J)  excludes  from  the  ET's  scope  the  employment 
relationship  of  public  servants,  government  employees  and  the  staff  of  local 
or  autonomous  publ lc  bodies.  on  condition  that  there  Is  legislation providing 
for  statutory  or  administrative  Instruments  governing  that  relationship. - 29  -
In  France,  Article  321-2  of  the  Code  du  Travail  Includes  In  the  scope  of  the 
provisions  covering  redundancy  for  economic  reasons: 
agricultural,  Industrial  or  convnerclal  companies  or  establishments, 
both  publ lc  and  private; 
pub I lc  and  government  service; 
professional  occupations; 
private  companies; 
trade  associations; 
associations  of  any  other  descr lptlon. 
Publ lc  administrative  bodies  are  the  one  noteworthy  exception. 
The  legislative  situation  In  Greece  appear·s  contradictory.  Article  2  (1)  of· 
Law  1387/1983  states  that  the  Law's  provisions  are  applicable  to  public 
corporations,  local  authorities  and  corporate  bodies  governed  by  public  law 
"operating  In  accordance  with  private  business  principles";  but,  according  to 
para  2  of  the  same  Article,  the  law  is  not  applicable  to  persons  working  for 
pub! lc  administrative  bodies,  local  authorities  and  corporate  bodies  governed 
by  publ lc  law  under  an  employment  relationship  governed  by  private  law. 
Any  meaningful  Interpretation  of  these  two  paragraphs  would  Imply  the  sole 
exclusion  of  civil  servants  exercising  the  powers  of  a  public  authority. 
The  concepts  of  "public  admlnlstrat lve  bodies"  and  "establishments  governed 
by  pub I i c  I aw"  are  not  used  In  lLJ..s.h  Law. - 30  -
Sect ion  7  of  PEA  No.  7  of  1977  states  that  the  law  on  collect lve  redundancy 
Is  not  appl !cable  to: 
"a)  A  person  employed  by  or  under  the  State  other  than  persons  standing 
designated  for  the  time  being  under  section  17  of  the  Industrial  Relations 
Act.  1969". 
As  a  result  of  this  reference  to  the  1969  Industrial  Relations  Act,  28 
categories of  persons  defined  as  "Industrial  ely! 1  servants"  are  protected  by 
the  1977  PEA. 
The  exclusion  of  civil  servants  Is  thus  limited  to  those  who  do  not  fa I I  Into 
any  of  the  categories  defined  In  the  1969  Industrial  Relations  Act.  The  term 
"civil  servants"  Is  defined  In  the  CJ _  _yj_j__~v!ce Regulation  Act.  1956. 
b)  "Officers  of  a  body  which  Is  a  local  authority  within  the  meaning  of 
the  Local  Government  Act,  19-41".  "Officers"  are  distinct  from  "servants", 
who  are  included  In  the  scope  of  the  Directive.  The  "officers"  are  the 
admlnistrat !ve  and  professional  staff  employed  by  the  local  and  health 
authorities.  The  "servants"  account  for  the  majority  of  persons  employed  by 
the  local  authorities. 
In  JJ..al:i.  despite  the  absence  of  any  law  on  the  subject,  the  government  has 
said  that  legislative  and  Independent  measures  affecting  employment  In  the 
public  services  exclude  any  possibility  of  applying  the  Directive  to  this 
type  of  employment. - 31  -
Under  the~  system,  the  1976  Law  concerning  notification  of  collective 
redundancies,  which  Implements  the  principles  of  the  Directive.  applies  QilJ_jt_ 
to  employers  and  workers  wt1o  have  concluded  an  employment  contract  under 
civil  law  (Art.  1637  of  the  Civil  Code).  Generally  speaking,  employees  of 
public  administrative  bodies  and  establishments  governed  by  public  law  are 
appointed  unl laterally  and  are  therefore  not  covered  by  the  Law  of  24  ~arch 
1976. 
Since  the  GGA  of  1945  (exceptional  Decree  concerning  labour  relations),  which 
subjects  redundancies  to  prior  authorization  by  the  Director  of  the  Regional 
Employment  Office,  Is  not  applicable  to  employees  of  establishments  governed 
by  public  law,  the  law  on  collect lve  redundancies  Is  also  Inapplicable  to 
parties  to  an  employment  contract  within  such  an  establ lshment.  The  concept 
of  "establishments  governed  by  public  law"  as  such  does  not  exist  In  the 
Netherlands;  for  the  purposes  of  the  Directive,  establishments  such  as  the 
Dutch  ral !ways  and  private  teaching  establishments  must  also  be  Included. 
There  are,  however,  specific  autonomous  I aws  makIng  Information  and 
consultation  compulsory  In  the  event  of  substantial  staff  cutback:s  In  the 
public  sector.  Examples  are  the  General  Regulations  governing  the  Civil 
Service  for  pub I ic  service  employees  and  the  1981  Law  on  particlpat lon  in 
education.  The  Dutch  ra11ways  are  covered  by  the  amended  1971  Law  on  works 
councils,  which  has  a  significant  bearing  on  redundancy  procedures. 
Portuguese  labour  law  does  not,  on  the  whole,  apply  to  civil  servants  and 
other  administrative  officers,  including  employees  of  regional  and  local 
authorities,  but  does  apply  In  principle  to  workers  In  public  undertakings 
and  establishments  In  Industry,  commerce,  agriculture,  banks,  and  Insurance, 
If  a  private  law  employment  contract  exists  between  worker  and  employer. - 32  -
In  FR  GermanY,  the  provisions  concerning  dismissals  subject  to  declaration 
are  appl !cable  to  private  and  publ lc  law  undertakings  and  publ lc  bodies. 
In  United  Kinadom  legislation,  section  121(1)  of  EPA  75  excludes  from  the 
scope  of  the  Directive  "persons  In  crown  employment•  as  defined  In 
subsections  2  to  5.  "A  number  of  public  admlnlstrat lve  bodies"  and  "employees 
employed  In  national lzed  Industries  and  publ lc  uti I I ties"  are  not  covered  by 
the  section.  A  definition  of  "employees"  Is  given  In  section  126(1)  and 
excludes  the  pol Ice  and  the  armed  forces. 
C)  The  crews  of  sea-ooiog  vessels  and  other  excluded  occuoatloos 
In  Belalurn.  Article  3  of  the  Royal  Decree  of  24  May  1976  (amended  by  Article 
2  of  the  Royal  Decree  of  11  June  1986)  does  not  cover  undertakings  employing 
sea  fishermen  or  merchant  seamen. 
Notes  under  Article  5  of  CCT  No  24  state  that,  In  view  of  the  spirit  and 
structure of  the  EEC  Directive  and  the  exclusion  clauses  set  outln  Article  5 
of  CCT  No  24,  the  latter  Is  not  appl !cable  to  seasonal  undertakings. 
In  Denmar~.  crews  of  sea-going  vessels  are  excluded  from  the  scope  of 
legislation on  collective  redundancies. 
There  Is  no  provision  excluding  the  crews  of  sea-going  vessels  In  Soanlsb  law 
on  redundancy  for  economic  or  technological  reasons. - 33  -
In  France,  Article  94,  para.  1  of  the  Code  du  Travail  ~arltlme  (~aritlme 
Labour  Code)  states  that  the  general  provisions  on  redundancy  for  economic 
reasons  can  be  made  appi !cable  to  the  sea-going  personnel  of  shipping 
companies,  In  particular  conditions  and  subject  to  the  necessary  adaptation, 
by  Councl I  of  State  decree. 
In  Greece,  ships'  crews  are  e~cluded  from  the  scope  of  Law  No  1387/1983  (Art. 
2,  para.  2). 
Art.  of  the  Code  of  Private  ~arltlme  Law  defines  a  ship  as  any  self-
propelled  sea-going  vessel  of  a  net  capacity  of  at  least  10  tonnes.  Law 
1387/1983  also  excludes  workers  laJd  off  by  a  construction  firm  or  firm 
carrying  out  other  contract  work  due  to  stoppage  or  suspension  of  the  work  by 
the  contracting  authority,  where  the  latter  Is  the  State  or  a  corporate  body 
governed  by  public  law  (Art.  2  (2)  d)  of  Law  1387/83). 
~legislation excludes  the  crews  of  sea-going  vessels  from  the  protection 
envisaged  under  the  Directive  (section  7  of  PEA  1977).  Furthermore,  section  7 
(3)  authorizes  the  Minister  of  Labour  not  to  apply  the  law  to  certain 
categories  of  workers.  Such  exclusions  are  by  ministerial  order. 
In  il.a.l.Y.  It  can  be  Inferred  from  the  nature  of  the  employment  contract  for 
seamen  that  they  are  not  covered  by  any  deflnlt ion  of  collect lve  redundancy. 
In  Luxembouro,  Article  104  of  the  law  of  9  November  1990  excludes  ships' 
crews  from  the  law  of  2  ~arch  1982  concerning  col lectlve dismissals. - 34  -
The~  law  on  collective  redundancy  does  not  apply  to: 
a)  the  categories  of  workers  set  down  in  subsections  a,  b,  and  d  of  Article 
1.2  of  the  Directive.  Dutch  law  does  not  cover  the  crews  of  sea-going 
vessels; 
b)  ra i I  way  staff; 
c)  workers  In  publ lc  and  special  teaching  Institutions; 
d)  disabled  workers  employed  In  sheltered  workshops; 
e)  priests; 
f)  men  and  women  whose  main  or  exclusive  occupation  Is  domestic  work  or 
provision of  personal  services. 
In  Portugal,  general  legislation  on  the  employment  contract,  Including  that 
contained  In  Decree  Law  64-A/89  is  not  applicable  to  the  crews  of  sea-going 
vessels.  The  same  sort  of  "secondary"  exclusion  applies  to  port  workers 
forwhom  specific  legal  provision  ts  made  (Decree-Law  282-A/84  of  20  August); 
the  legislation  is  not  explicit  on  what  constitutes  collective  redundancy, 
which  is  mentioned  (Art.  10)  but  for  which  no  specific  rules  are  laid  down. 
German  legislation  on  employment  protection  does  not  cover  the  crews  of  sea-
going  vessels. 
United  Klnadom  law  (EPA  1975)  excludes  the  crews  of  sea-going  vessels,  and 
extends  the  exclusion  to other  categories: 
Share  fishermen  (Section  119  (4)  who  are  regarded  as  partners  rather  than 
employees. - 35  -
Employees  who  ordlnarl ly  work  outside  Great  Britain. 
Employees  covered  by  collective  agreements  on  redundancies,  provided  the 
Secretary  of  State  for  Employment  has  Issued  an  appropr late  order 
(Sect I on  107).  The  Secretary  of  State  In  such  cases  has  to  be  sat 1 sf led 
that  the  arrangements  are  at  least  as  favourable  as  the  general  statutory 
provisions. 
D)  Termination  of  an  est__a.P_!___~__:Lb..mcnt__:~  _  _a_c_LlY'tics  as  a  result  of  a  ludlclal 
decision 
In  Belalum,  If  the  termination  of  an  establishment's  activities  is  a  result 
of  a  Judicial  decision  the  rules  on  closures  rather  than  those  on  collective 
redundancies  apply. 
Belgium  has  specific  legislation  covering  redundancy  due  to  closures,  namely 
the  Law  of  28  June  1966  and  its  Implementing  Decree  of  20  September  1967, 
Article  4  of  which  lays  down  the  requirement  to  inform  the  works  councl I  or, 
In  the  absence  of  such.  the  union  representatives;  but  the  requirement  Is 
only  for  Information  and  not  for  consultation. 
In  Denmark,  Article  23  a),  (2)  of  the  Law  of  26  January  1977  Implements 
Article  1,  para.  2  d)  of  the  Directive. 
In~. Article  16  of  Royal  Decree  696/1980  of  14  April  concerning  the 
app II  cat I on  of  the  ~.ta..tlll.\.;l___{j_Q__J_Q...:i_ _j.f_J.Qa..l.iH!.QU::..S.  ma k. es  Ar t  I c I e  5 I  of  the  ET 
applicable  In  cases  of  banl<ruptcy  declaratton  with  cessation  of  activities 
and  compulsory  sale  of  the  whole  company.  The  exception  provided  for  In  the 
Directive  has  therefore  not  been  adopted  Into  Spanish  law. - 36  -
In  French  law,  Article  L.  321-8  of  the  Code  du  Travai I  provides  for 
situations  of  compulsory  liquidation  or  rehabilitation:  the  administrator, 
employer  or  liquidator,  as  applicable,  Is  bound  to  Inform  the  competent 
authority  before  effecting  dismissals  for  economic  reasons,  but  this 
obligation  Is  subject  to  the  specific  rules  laid  down  In  Law  85/98  of  25 
January  1985.  Article  L.  321-9  also  makes  compulsory  consultation  of  the 
works  councl I,  or,  where  no  works  councl I  exists,  the  staff  representatives. 
In  essence,  there  seems  to  be  no  effective  exclusion  of  these  situations 
under  the  legislation  applying  to  dismissals  for  economic  reasons. 
In  Greece,  Law  1387/1983  does  not  apply,  according  to  Article  2,  (2)  c),  to 
workers  made  redundant  due  to  the  company  or  establishment  ceasing 
activities.  where  this  is  the  result  of  a  dectsion  by  a  court  of  first 
Instance. 
In  Ireland,  section  7  (2)  of  the  PEA  1977  excludes  from  the  scope  of  the 
Directive  dismissal  of  workers  as  a  result  of  a  judicial  decision  or 
"following  bankruptcy  or  winding-up  proceedings  or  for  any  other  reason  as  a 
result  of  a  decision of  a  court  of  competent  Jurlsdlctlonu. 
The  problem  of  the  exclusion  specified  in  Article  1,  (2)  d)  of  the  Directive 
cannot  even  be  considered  in  ltal lan  legislation,  as  there  Is  no  specific  law 
on  the  subject. - 37  -
In  Luxembourg,  Article  1,  (2)  of  the  Law  of  2  March  1982  excludes  from  Its 
scope  col lectlve dismissal  of  worKers  following  termination  of  the  activities 
of  the  establ lshment  employing  them,  where  this  Is  the  result  of  a  judicial 
decision. 
In  the  Netherlands,  Portuaal,  FB  Germany  and  the  United  Klnadorn,  alI 
legislation  concerning  collective  redundancies  Is  applicable  In  the  case  of 
an  establishment  ceasing activities as  a  result  of  a  judicial  decision. - 38  -
SECTION  I I.  CONSULTATION  PROCEDURE 
Article 2 
1.  Where  an  employer  Is  contemplating  collective  redundancies,  he  shafl 
begin  consultations  with  the  workers·  representatives  with  a  view  to 
reaching  an  agreement. 
2.  These  consultations  shall,  at  least.  cover  ways  and  means  of  avoiding 
collective  redundancies  or  reducing  the  number  of  workers  affected,  and 
mitigating  the consequences. 
3.  To  enable  the  workers'  representatives  to  make  constructive  pro{X!sals  the 
employer  shall  supply  them  with all  relevant  Information  and  shalf  In  any 
event  give  In  writing  the  reasons  for  the  redundancies,  the  number  of 
workers  to  be  made  redundant,  the  number  of  workers  normally  employed  and 
the  period  over  which  the  redundancies  are  to  be  effected. 
The  employer  shall  forward  to  the  competent  puDI  IC  author 1 ty  a  copy  of 
all  the written communications  referred  to  In  the  preceding  subparagr~ph. 
1.  THE  PRINCIPLE  OF  CONSULTATION 
One  way  in  which  the  Directive  has  had  a  major  Impact  is  In  Introducing  the 
general  principle  that  collective  redundancy  must  always  be  preceded  by 
contact  with  workers'  representatives  to  enable  them  to  oartlcloate  either  In 
the  decision-making  process  or  In  finding  w;1ys  of  dealing  with  the  associated 
social  problems. - 39  -
This  principle  has  now  been  incorporated  into  the  legislation  of  most 
European  countries. 
This  Is  true  of  Belalum  (Article  1  of  the  Royal  Decree  of  24  !.Cay  1976; 
Article  6  of  Collective  Labour  Agreement  No  24  of  2  October  1975),  Denmark 
(Art.  23  b  of  Law  No  38  of  26  January  1977),  Ireland  (section  9  of  the  PEA 
1977),  Luxembourg  (Art.  2,  (1)  of  the  Law  of  2  t.earch  1982),  the  Netherlands, 
{Art.  6,  (2)  of  the  Law  of  24  I.Carch  1976),  the  United  Kingdom  (section  99  (1) 
and  (2)  of  the  EPA  1975)  and  ER  GermanY  <§17(2)  of  the  Law  of  on  employment 
protect ion). 
In  .s.D..a.ln.  Article  51  (1)  of  the  ET  compels  the  employer  to  allow  a  period  of 
30  calendar  days  for  discussion  and  consul tat ion  with  the  workers'  official 
representatives.  According  to  para.  5  of  the  same  article,  the  purpose  of 
this consultation  period  Is  to  reach  agreement  on  the  measures  to  be  taken  to 
deal  with  the  situation. 
French  law  has  also  adopted  the  principle  of  consultation.  Articles  L.  321-2 
and  L.  321-3  compe I  the  emp I oyer  to  convene  a  meeting  of  staff 
representatives  and  consult  them  on  the  proposed  redundancies.  The  text  does 
not  specify  the  aim  of  such  meetlnqs  (unlike  the  01rectlve.  which  specifies 
"reaching  an  agreement"),  although  Art.  L.  321-6  does  refer  to  the 
possibility  of  a  collective  agreement  on  redundancy  conditIons,  to  be 
concluded  at  the  planning  stage. - 40  -
This  Is  also  true  of  Greece,  Article  3  of  Law  1387/1983  compelling  the 
emp I oyer  to  Inform  and  consu It  the  workers·  representatives  without 
specifying  the  aim  of  such  consultation  as  reaching  an  agree~ent.  Article  5 
mentions  agreement  of  the  parties  as  one  possible  outcome. 
In  Portuauese  legislation,  Articles  17  and  18  of  Decree-Law  64-A/89  lay  down 
In  considerable  detail  the  nature  of  the  Information  and  consultation 
requirement  Imposed  on  employers  vis-a-vis  worl<ers·  representatives.  In 
defining  the  procedure,  paragraph  1  of  Article  18  actually  uses  the  terms 
"negotiation•  and  "with  a  view  to  reaching  an  agreement•. 
2.  THE  FORM  CONSULTATION  SHOULD  TAKE  AND  THE  SUBJECTS  TO  BE  COVERED 
Paragraphs  2  and  3  of  Article  2  of  the  Directive  cover  what  could,  In 
general,  be  described  as  the  content  of  consultation  with  workers· 
representatives.  They  deal  with  the  QQ.l...QJ_  or  ali!J  of  the  e~erclse  and  the 
actual  Information  to  be  submitted  to  the  representatives  for  consideration. 
The  latter  Is  the  most  concrete  of  the  employer's  obi igat Ions. 
Some  national  legislation  contains  parallels  w1th  paragraph  2  of  the 
D I r e c t I v e  w I t h  r e s p e c t  t o  t11 e  al.!.Jl.s_  o f  cons  u I t a t  i on .  e . g .  ~~  ( A  r t  .  3  ( 1 ) 
of  Law  1387/1983),  Ireland  (section  9  (2)  of  the  PEA  1977)  and  Portugal  (Art. 
18  (l)  of  Decree-Law  64-A/89),  although  no  detailed  procedures  are  laid  down 
In  Spanish  or  French  law. - 41  -
The  picture  Is  very  different  when  considering  the  Information  the  employer 
Is  legally  obi iged  to  supply  to  the  workers·  representatives. 
In  Belgium  (Art.  6  CCT  No  24),  DenmarK  (Art.  23b,  2  and  3,  Law  of  26  January 
1977),  Ireland  (Section  10  of  PEA  No  7,  1977),  Luxembourg  (Art.  2  (3)  of  the 
Law  of  2  Uarch  1983),  Federal  Beoubl tc  of  Germany  <§17,  paras  2  and  3  of  the 
Law  on  employment  protection)  and  the  United  Kingdom  (Section  99  of  EPA  75) 
legis I at ion  exists  compe I I I ng  the  employer  to  provide  worl<ers' 
representatives with  the  following  Information: 
- the  reasons  for  the  redundancies; 
-the number  of  workers  to  be  made  redundant; 
- the  number  of  workers  employed; 
- the  period over  which  the  redundancies  are  to  be  effected. 
Soaolsh  legislation  Is  less  specific.  Article  51  (3)  of  the  ET  laying  down 
th3  consultation  requirement  Is  restricted  to  compelling  the  employer  to 
provide  the  workers'  representat lves  wl th  background  Information  and 
documentation.  The  wording  of  Article  10  of  Royal  Decree  696/1980  Is  also 
generic,  referring  to  documentary  evidence  of  the  reasons  for  the 
redundancies. 
In  French  legislation,  Article  L.321-4  refers  to: 
the  economIc.  financial  or  technical  reason(s)  for  the  pI anned 
redundancies; 
the  number  of  workers  affected  by  the  proposed  redundancies; - 42  -
the  categor les  of  workers  concerned  and  the  proposed  criterIa  for  the 
order  of  redundancies; 
the  number  of  yjOrkers,  permanent  or  otherwise,  employed  In  the 
estab I I shment; 
the  provisional  timing  of  redundancies. 
In  the  case  of  dismissal  of  at  least  10  workers  within  30  days,  the  same 
Article  adds  that  the  employer  Is  also  obliged  to  Inform  the  staff 
representatives  of  planned  measures  to  avoid  redundancies  or  i 1mlt  the  number 
of  workers  affected  and  to  fac I I i tate  the  redep ioyment  of  staff  where 
redundancy  Is  unavoidable.  The  wording  of  the  Art lcle  thus  corresponds  to 
that  of  Article  2  (2)  of  tho  Directive. 
The~  law  (Art.  3  (2))  Places  the  criteria  given  In  A~tlcle  3  (3)  of  the 
Directive  In  a  different  order  (the  reasons  tor  the  redundancies,  the  number 
of  workers  to  be  made  redundant,  specifying  sex,  age  and  qualifications,  and 
the  number  of  workers'  employed,  along  with  any  Information  which  may  help 
them  (the  workers'  representatives)  make  constructive  proposals).  There  Is, 
however,  one  notable  omission,  In  that  there  Is  no  requirement  to  Indicate 
the  period  over  which  the  redundancies  are  to  be  effected. 
The  Information  with  which  employers  are  required  to  provide  the  workers' 
representatives  under  Q.i.Lt!;Jl  law  (Art lcle  4  of  the  Law  of  24  ~arch  1976)  Is 
that  specified  In  the  Directive:  reason  for  the  redundancies,  number  of 
workers  to  be  made  redundant,  number  of  workers  norma! ly  employed  and  the 
period  over  which  the  redundancies  are  to  be  effected.  The  workers' 
representatives  must  also  be  Informed  of  any  attempt  made  by  the  firm  to 
avert  the  threat  of  redundancy.  Furthermore.  in  the  event  of  a  significant - 43  -
reduction  In  the  firm's  activities,  ttw  law  on  works  councils  (Ar·t.  25  (3)) 
obliges  the  employer  to  inform  the  councl I  of  the  reasons,  probable 
consequences  for  the  staff  and  proposed  ways  of  keeping  those  consequences  to 
a  minimum. 
In  Portugal,  the  Information  the  employer  Is  obliged  to  supply  is  defined  In 
Art.17  (2)  of  Decree-Law  64-A/89  as  follows: 
description  of  the  technical,  economic  and  financial  reasons  for  the 
redundancies; 
the  number  and  category  of  workers  in  each  sector  of  the  company; 
criteria  for  the  choice  of  workers  to  be  made  redundant; 
number  of  workers  to  be  made  redundant  and  theIr  respectIve  profess 1ona I 
categories. 
However,  the  Law  makes  no  mention  of  the  period  over  which  the  redundancies 
are  to  be  effected. .  - 44  -
SECTION  I I I.  COLLECTIVE  REDUNDANCY  PROCEDURE 
Article 3 
1.  Employers  shall  notify  the  competent  public  authority  In  writing  of  any 
projected collective  redundancies. 
This  notification  shall  contain  all  relevant  information  concerning  the 
projected  collective  redundancies  and  the  consultation  with  workers' 
representatives  provided  for  fn  Article  2.  and  partfcutarly  the  reasons 
for  the  redundancies.  the  number  of  workers  to  be  made  redundant,  the 
number  of  workers  normally  employed  and  the  period  over  which  the 
redundancies  are  to  be  effected. 
2.  Employers  shall  forward  to  the  workers·  represent at fves  a  copy  of  the 
notification provided  for  In  paragraph  1. 
The  workers'  representatives  may  send  any  comments  they  may  have  to  the 
competent  public authority. 
Article 4 
1.  Projected  collective  redundancies  notified  to  the  competent  public 
authority  shall  take  effect  not  earfler  than  30  days  after  the 
notification  referred  to  In  Article  3  (1)  without  prejudice  to  any 
provisions  governing  Individual  rights  with  regard  to  notice  of 
dismissal. - 45  -
llember  States  may  grant  the  competent  public  authority  the  power  to 
reduce  the  period provided  for  In  the  preceding  subparagraph. 
2.  The  period  provided  for  In  paragraph  1  shall  be  used  by  the  competent 
public  authority  to  seek  solutions  In  the  problems  raised  by  the 
projected collective redundancies. 
3.  Where  the  Initial  period  provided  for  In  paragraph  I  Is  shorter  than  60 
days,  /Jember  States  may  grant  the  competent  public  authority  the  power  to 
extend  the  in-itial  period  to  60  days  following  notification  where  the 
problems  raised  by  the  projected  col I ect ive  redundancies  are  not  I i kely 
to  be solved within  the  initial  period. 
Jlember  States  may  grant  the  competent  pub/ ic  authorIty  wider  powers  of 
extension. 
The  employer  must  be  informed  of  the  extension  and  the  grounds  for  It 
before expiry of  the  Initial  period  provided  for  In  paragraoh  I. 
1.  POINTS  TO  BE  COVERED  IN  THE  NOTIFICATION 
Legislation  In  Belgium  (Art.  7  of  the  Royal  Decree  of  24  ~ay  1976),  DenmarK 
(Art.  23  c  of  the  Law  of  26  January  1977),  the  Netherlands  (Art.  4  of  the  Law 
of  24  March  1976),  Luxembourg  (Art.  3  of  the  Law  of  2  Uarch  1982),  FR  Germany 
<§  17  (3)  of  the  Law  on  employment  protection)  lays  down  the  requirement  to - 46  -
notify  the  public  authority  ofthe  planned  redundancies  and  stipulates  that 
this notification must  contain  all  relevant  Information,  Including  the  reason 
for  the  redundancies,  the  number  of  workers  normally  employed  and  the  period 
over  which  the  redundancies  are  to  be  effected.  The  employer  must  also 
provide  the  public  authority  with  Information  to  allow  Identification  of  the 
employees  made  redundant. 
In~. In  the  event  of  no  agreement  being  reached  during  the  consultation 
period.  Art.  51  (5)  of  the  El  gives  the  employer  the  opt1on  of  reque~>tlng 
authorization  from  the  competent  authority  to  terminate  the  work  contracts. 
In  such  cases,  the  employer  must  provide  the  authority  with  supporting 
documentation  and  the  record  of  the  consultations. 
Article  13  of  Royal  Decree  696/1980  specifies  the  documentation  required, 
which  Is: 
a  I 1st  of  the  workers  to  be  made  redundant 
a  separate  I 1st  of  the  remainder  of  the  company's  staff 
detal Is  of  the  economic  or  technological  reasons  for  the  redundancies 
the  company's  general  account lng  documentation 
the  opinion of  the  works  counci I  or  staff  representatives 
What  Is  required  In  this  case  Is  not  so  much  notification  as  an  aoollcatlon 
for  authorization,  which,  if  anything,  makes  the  requirements  more  exacting. 
In  France,  according  to  Art lela  L.321-7  of  the  Code  du  Travail.  the  procedure 
In  the  event  of  projected  redundancies  affecting  ten  employees  or  more  within 
a  period of  30  days  must  Include  notification  of  the  employment  service. - 47  -
The  aim  of  notification  Is  to  allow  the  authority  to  check  whether  the 
requirements  in  respect  of  informatlon  and  consultation  of  workers' 
representatives  and  the  rules  on  social  measures  (Including  ways  of 
Implementing  the  redeployment  agreements)  have  been  compll·ed  with,  and  to 
ensure  that  the  social  measures  have  been  effectively  Implemented  (Article 
L321-7) _ 
French  law  does  not  Impose  a  minimum  notcflcatlon  requirement,  specifying 
only  that  proJected  collective  redundancies  must  be  notified,  lnclud·lng  the 
list  of  employees  whose  contracts  are  to  be  terminated.  However,  where 
redundancy  affects  at  least  10  employees  within  30  days,  thus  constituting 
collective  redundancy  In  the  terms  of  the  Directive,  the  competent  authority 
must  Immediately  be  notified  of  all  Information  passed  on  to  the  staff 
representatives. 
In  Greece,  Art.  3  (3)  of  the  above-mentioned  law  obi iges  the  employer  to 
provide  the  competent  authority,  I.e.  the  regional  authority  and  labour 
Inspectorate.  with  a  copy  of  a! I  documentation  concerning  the  planned 
redundancies  (the  documentation  sent  to  the  workers'  representatives  In 
accordance  with  §  2  of  the  same  article).  If  the  company  or  establishment 
has  branches  In  several  regions,  the  documents  must  be  sent  to  the  ~lnister 
for  Labour  and  the  Labour  Inspectorate  for  the  area  In  which  the 
establishment  or  branch  affected  Is  Situated. - 48  -
The  col lectlve  redundancy  procedure  - within  the  meaning  of  the  Directive  -
Is  Initiated  by  receipt  (submission)  of  the  record  of  the  consultations  held 
between  the  employer  and  the  workers·  representatives  (Art'.  5  (1)).  The 
record  must  be  sent  either  to  the  regional  Chief  Administrator  or  the 
Minister  for  Labour,  In  accordance  with  Art.  3  (3). 
Col lectlve  redundancies  can  only  be  Implemented  by  a  local  or  central 
authority decision  I lmltlng  their  scope. 
~  law  (section  12  (1)  of  the  PEA  1977)  also  makes  notification 
compulsory,  this  time  to  the  Minister  for  Labour.  The  Information  to  be 
provided  by  an  employer  proposing  to  make  collect 1ve  redundancies  under 
section  12  of  the  PEA  is  detal!ed  1n  s,.  No  140.  Employers  are  obliged  to 
provide  the  following  information 
(a)  the  name  and  address  of  the  employer.  Indicating  whether  he  Is  a  sole 
trader,  a  partnership or  a  company; 
(b)  the  address  of  the  establishment  where  the  collective  redundancies  are 
proposed; 
(c)  the  total  number  of  persons  normally  employed  at  that  establ lshment; 
(d)  the  number  and  descriptions  or  categories  of  employees  whom  It  Is 
proposed  to  make  redundant; 
(e)  the  period  during  which  the  collective  redundancies  are  proposed  to  be 
effected,  stating  the  dates  on  which  the  first  and  the  final  dismissals 
are  expected  to  take  effect; 
(f)  the  reasons  for  the  proposed  collective  redundancle's; - 49  -
(g)  the  names  and  addresses  of  the  trade  unions  or  staff  associations 
representing  employees  affected  by  the  proposed  redundancies  and  with 
which  It  has  been  the  practice  of  the  employer  to  conduc·t  collective 
bargaining negotiations; 
(h)  the  date  on  which  consultations  with  each  such  trade  union  or  staff 
association  commenced  and  the  progress  achieved  In  those  consultations  to 
the  date of notification. 
Section  22  of  the  PEA  1977  stipulates  that  where  an  employer  Is  convicted  of 
an  offence  under  Sect ion  11  or  14  he  may  plead  In  ml t  I gat ion  there  were 
substantial  reasons  as  to  why  he  could  not  comply  with  the  section  under 
which  an  offence  was  committed. 
In  .l..l.a.l.Y..  the  specific  area  of  competence  of  the  public  authorities  with 
respect  to  collective  redundancies  is  defined  In  Law  No  675  of  1977:  where 
there  Is  no  co I I ect I ve  rodund'ancy  pr-ocedure  ( I.e.  In  sma I i  fIrms  and  non-
Industrial  sectors)  the  employer  is  obliged  to  inform  the  local  employment 
o.ffices of  the  intended  staff  cutbacks.  following  which  the  employment  office 
arranges  a  concl I iation meeting. 
On  the  remaining  points,  there  Is  no  legal  requirement  for  involvement  of  the 
public  authorities  or  provision  for  the  parties  concerned  to  request  such 
Involvement.  The  employment  offices  are,  however,  empowered  to  settle  labour 
disputes  through  conclllat ion  and  to  provIde  a  conclllat ion  service  where 
this  Is  requested  by  employers  and  staff. 
To  summarize,  there  are  three  main  points: - 50  -
1)  there  Is  no  general  obligation  to  Inform  the  public  authorities  applying 
equally  In all  sectors  other  than  Industry  and  transport; 
2)  In  the  latter  two  sectors,  Involvement  of  the  public  auth'orltles  Is  not 
compulsory; 
3)  no  written  notification  of  projected  redundancies  Is  required  under 
I t a I I an  I aw. 
Portuguese  law  makes  no  provision  for  an  administrative  procedure  separate 
from  consultation  with  workers·  representat lves. 
Act ion  by  the  authorItIes,  which  has  hitherto  taken  the  form  of 
authorization,  now  Involves  participation  In  the  negotiation  procedure  In 
order  to  ensure  that  proceedIngs  are  proper I y  conducted  and  to  seek  to 
reconcile  the  Interests of  all  parties  (article  19  (1)). 
There  Is  therefore  no  provIsIon  for  independent  notifIcatIon  as  I aId  down  1 n 
the  Directive;  the  authority  simply  receives  a  copy  of  the  communication  made 
to  the  workers'  representatives  together  with  the  relevant  documentation  {cf. 
Art.  2  (3)  of  the  Directive). 
In  the  United  Kingdom.  under  Sect ion  100  of  the  EPA  1975,  not If lcat ion  by  the 
employer  to  the  public  authority  must  include  all  the  relevant  information 
concerning  the  projected  collective  redundancies,  particularly  the 
justifIcation,  the  number  of  workers  to  be  made  redundant.  the  number  of 
workers  normally  employed  and  the  per  locl  over  which  the  redundancies  are  to 
be  effected. - 51  -
However,  British  legislation  on  collective  redundancies  contains  an  escape 
clause  (Section  100  (6)  of  the  EPA  1975)  allowing  the  employer  to  take  the 
"steps  towards  compllunce  which  are  reasonably  practicable"  where  there  are 
special  circumstances  rendering  It  not  reasonably  practicable  for  the 
employer  to  comply  with  the  requirements  of  subsections  to  5  of  EPA  section 
100,  (compelling  the  employer  to  notify  the  public  authority  of  any 
col lectlve  redundancies  envisaged). 
The  Inclusion  of  clause  6  Implies  that  certain  projected  redundancies  need 
not  necessarl ly  be  notified. 
2.  ~UNICATION TO  ~AKERS'  REPRESENTATIVES  OF  THE  NOTIFICATION  MADE  TO  THE 
PUBLIC  AUTHORITY 
Under  legislation  In  Belgium  (Article  8  of  the  Royal  Decree  of  24  May  1976), 
Denmark  (Art.  23(c)- Law  of  26.1.77,  J..UU.a.ru1  (section  12  (3)  PEA  No.7, 
1977},  the  Netherlands  (Art.4  para  3  - Law  on  notification  of  collective 
redundancies).  Germany  C§17.  para  3  of  the  Law  on  employment  protect ion). 
United  Kingdom  (Section  100(1)- EPA  1975)  and  Luxembourg  (Art.3(3)  of  the 
Law  of  2  March  1982},  the  employer  must  provide  the  workers'  respresentatlves 
wl th  a  copy  of  the  notIfication made  to  the  pub I i c  authorIty. 
In  SJlill..D,  France,  Greece  and  Portugal.  however.  the  employer  Is  under  no  such 
obllgat ton. - 52  --
However,  the  following  points  should  be  mentioned: 
a)  In~  It  Is  not  a  matter  of  simple  notification:  the  employer  must 
submit  an  application  for  authorization,  which  will  be  considered  on 
a  purely  administrative  basis  taking  the  situation  of  the  employment 
market  as  the  main  criterion. 
b)  In  .Gr~.  as  already  mentioned,  the  administrative  procedure  Is 
Initiated  by  receipt  of  the  record  of  consultations  "signed  by  both 
parties".  A  further  point  Is  that  the  Chief  Administrator  or  ~inlster 
for  Labour  may,  at  any  t  1me  dur lng  the  procedure,  require  the 
workers·  representatives  to  put  forward  their  viewpoint  tArt.  5  (3) 
of  law  1387/1983). 
c)  In  Portugal,  the  absence  of  any  provision  corresponding  to  Art.3  (2) 
of  the  Directive  stems  from  the  lack  of  a  concrete  administrative 
procedure  for  col lectlve  redundancies. 
3.  THE  PERIOD  BETWEEN  NOTIFICATION  AND  COLLECTIVE  REDUNDANCIES  TAKING  EFFECT 
A)  Notice  period 
According  to  Belalan  and  Qanish  law'(Art.  9  of  the  Royal  Decree  of  24  May 
1976  and  Art.  23  Q.  of  the  Law  of  26  January  1977  respectively),  redundancies 
cannot  take  effect  until  at  least  30  days  have  elapsed  following  notification 
of  the  public  author lty  by  the  employer. - 53  .. 
Spanish  law  does  not  specify  a  notice  period.  Art.  9  of  Royal  Decree 
696/1980  sets  as  the  upper  limits  the  periods  set  down  In  Art.  51  of  the  ET 
(for  consultation  of  workers'  representatives).  The  consultation  period  may 
be  curtailed  In  the  event  of  agreement  being  reached  or  the  lack  of 
I lkellhood of  agreement  acknowledged. 
In  addition,  the  public  authority  must  Issue  a  decision  on  whether  to 
authorize  the  redundancies  within  a  maximum  period  of  30  days  (Art.  51  (6)). 
No  notice  period  is  specified  in  cases  of  dismissal  for  economic  or 
technological  reasons;  It  would  appear  that  where  the  authorization  of 
collective  redundancy  is  granted,  the  employer  is  free  to  terminate  the 
contracts  even  where  the  period  of  thirty  days  referred  to  In  Article  4.1  of 
the  directive  has  not  elapsed. 
In  France,  according  to Article  L.321-6  of  the  Code  du  Traval I,  the  employer 
may  not  give  his  employees  notice of  dismissal  before  a  period of  at  least  30 
days  has  elapsed  following  notification  of  the  planned  redundancies  to  the 
competent  authority. 
The  minimum  30-day  period  separating  notification  from  notice  of  dismissal 
has  a  twofold effect  In  line with  the  Directive: 
termination of  contracts  wi 1 I  always  be~  expiry  of  the  30-day  period 
calculated  from  tho  notification  date  (except  where  the  authority 
exercises  Its power  to  reduce  that  per lod); - 54  -
the  procedure  for  economically--motivated  dismissals  does  not  prejudice 
application of  the  general  regulations  concerning  the  term  of  notice  (see 
Art.  l.122-14-1). 
In  Greece,  the  consultation  period  Is  20  days  (Art.  5  (1)). 
Whore  iH1  J.QJ__Q.Cffi.Qll_!  has  boon  1 t1ilchod,  tho  colloct lve  redundanciP.s  take  effect 
ten  days  after  submission  of  the  record  to  the  Chief  Administrator  or 
~lnister  for  Labour;  where.  there  Is  DQ_  aQreement,  the  public  authority  has 
ten  days  (from  the  date  of  receipt  of  the  record)  in  which  to  take  any 
reasoned  decision  against  1mmed1ate  or  complete  implementation  of  the 
redundancies  (para  3.).  The  Law  adds  that  If  this  decision  is  not  taken 
within  the  specified  period,  the  collective  redundancies  shall  be  effected 
within  the  conditions  accepted  by  the  employer  during  consultation  (para.4). 
To  summarize,  the  redundancies  originally  envisaged  cannot,  as  a  general 
rule,  take  effect  before  expiry  of  a  30-day  period  calculated  from,  In  the 
terms  of  Article  3  (3)  of  the  same  law,  the  date  on  which  a  copy  of  the 
redundancy  plan  Is  submitted  to  the  competent  authority,  at  the  start  of 
consultations with  the  workers'  representatives. 
Article  6  (2)  extends  appl !cation  of  the  provisions  concerning  normal 
termination  of  the  employment  relationship  and  payment  of  compensation  to 
Include  col lectlve  redundancies. 
In  Ireland,  section  12  (1)  of  the  PEA  1977  sets  the  minimum  period  between 
notification of  the  ~inistry of  Labour  and  the  first  redundancy  taking  effect 
at  30  days.  This  condition  1s  found  again  1n  sect1on  14  (1). - 55  -
In  addition,  Section  16  safeguards  "the  right  of  any  employee  to  a  period  of 
notice  of  dismissal  or  to  any  other  entitlement  under  any  other  Act  or  under 
his contract  of  emplcyment". 
In  Luxembourg,  Art.  4  (4)  of  the  Law  of  2  March  1982  provides  for  a  per lod  of 
60  days  (without  prejudice  to  the  provisions  governing  the  rights  of 
Individuals  In  respect  of  the  notice  period. 
In  the  Netherlands.  a  period  of  30  days  must  elapse  following  notification of 
the  authority  and  unions  before  the  Director  of  the  Regional  Employment 
Office  can  consider  the  appl lcatlon  for  author izatlon  to  terminate  the 
employment  relationship  (Article  6  (1)).  Proceedings  before  the  Regional 
Employment  Office  cannot  therefore  start  before  the  t'ermln-ation  of  the  ·said 
30  day  period  and  the  notice  periods  cannot  begin  to  run  before  the  date  of  a 
administrative  authorisation.  The  Law  concerning  notification  of  collective 
redundancies  does  not,  however,  specify  the  pcriocJ  l'lhich  must  elapse  before 
the  redundancies  take  effect,  and  since  notice  periods  vary  consider-ably, 
there  may  also  be  wide  variation  In  the  effective  dates  of  dismissal  once 
authorization  has  been  obtained. 
According  to  portuayese  law  (the  above-mentioned  Decree  Law  65-A/89), 
collective  redundancy  Is  based  either  on  an  agreement  between  the  employer 
and  the  workers'  representatives,  or  on  a  unl late~al  decision  by  the 
employer,  which  may  not  be  taken  less  than  30  days  following  the 
communication  Initiating  the  consultation  procedure. - 56  -
Every  worker  must  be  given  at  least  60  days  official  notice  of  dismissal 
(Article  20.  (1)  and  Article  21  (1)). 
This  means  that  the  time  elapsing  between  announcement  of  the  planned 
redundancies  and  the  redundancies  taking  effect  does  not  depend  on  the 
authorities  (who  play  a  very  secondary  role).  but  may  on  no  account  be  less 
than  60  days  (notice  period)  and,  where  there  Is  disagreement,  must  be  at 
least  90  days. 
In  FR  Germany,  the  period  Is  one  month  rather  than  30  days  (§18  (1)  of  the 
Law  on  employment  protection). 
In  addition.  §8  of  the  Law  on  employment  promotion  stipulates  that  If, within 
12  months,  chan~es  are  I ikefy  to  be  envlsilqed  within  a  company  which  will 
Involve  a  number  of  redundancies  equal  to  that  laid  down  In  §17  (1)  of  the 
Law  on  employment  protection,  or  redeployment  to  an  activity  commanding  a 
lower  salary,  the  employer  must  lrrvnediately  inform  the  Director  of  the 
Regional  Employment  Office  In  writing,  enclosing  the  opinion  of  the  works 
counc I I. 
In  the  United  Kingdom.  projected  collect lve  redundancies  of  which  the  public 
authority  has  been  notified  take  effect: 
a  minimum  of  60  days  following  notification  of  the  public 
authorities,  where  10  to  99  employees  at  one  establ lshment  are  to  be 
made  redundant  over  a  period of  30  days  or  less; 
a  minimum  of  90  days  following  notification of  the  pub I lc  author it les 
where  100  or  more  employees  at  one  establishment  are  to  be  made 
redundant  over  a  per lod  of  90  days  or  less  (Sect ion  100  of  the  EPA 
1975) . - 57  -
B)  Reduct Jon  or  ex tens ion  Q_l  the  not jce  oer iod 
a)  Reduction 
The  final  paragraph  of  Article~  (1)  of  the  Directive  enables  the  j,jomber 
States  to  grant  the  public  authority  the  po~~;er  to  reduce  the  notice  period 
provided  for  In  the  precedlr~g  sut>paragraph.  This  would  generally  bo  an 
administrative  decision  reflecting  an  early  solution  to  the  problems  posed  by 
the  planned  redundancies  (paragraph  2  of  the  same  Article). 
This  power  Is  also granted  In  France  (Article  321-6,  second  paragraph)  and  In 
LuxembourQ  (Article  5  of  the  !...aw  of  2  March  1982)  where  the  period  may  not  be 
reduced  beyond  the  standard  or  statutory  not ice  period  to  whtch  the  employee 
Is  entltled. 
Belgian  Law  grants  the  same  r!gt)t,  but  at  present 
(by  the  Director  of  the  S•.Ab-reglonal  Employment 
1t  can  only  be  exercised 
Service)  in  respect  of 
proJected  collective  redundancies  following  closure  of  a  company  where  this 
Is  not  the  result  of  a  Judlclai  decision,  or  companies  employing  port  workers 
and  ship  repairers,  or  constr~ct lon  firms. 
In  lli.L1.ctl  legislation,  Art!cle  6  (4)  of  the  Law  of  24  March  1976  stipulates 
that  the  Director  of  the  Res i ona I  Emp I oyment  OffIce  is  not  bound  to  observe 
the  notice  period  of  one  mont~  wr,ere  such  observation  would  prejudice  the 
redeployment  of  workers  threatened  ~11th  redundancy  or  the  jobs  of  other 
workers  In  the  company  concerned.  n,e  Director  of  the  Regional  Employment 
Office  may  only  reduce  this  period  with  the  approval  of  the  t.Ainlster  for 
Social  Affairs  and  Employment. 
D~nmark,  ~.  Greece •  .lf.JU.a.o..Q  and  t:QU...i.LQaJ...  for  var tous  reasons  I tnked  to 
other  aspects  of  their  o...,.n  legal  systems,  have  not  made  use  of  the 
posslbil!ty  afforded  by  the  finai  oarag,-aph  of  Article  4  (1)  of  the 
Directive. - 58  -
Two  special  cases  are  worthy  of  mention:  the  Federal  Republ lc  of  Germany  and 
the  United  Kingdom. 
In  FR  GermanY,  §18  (1)  of  the  Law  on  employment  protection  stipulates  that 
the  Employment  Office  committee  responsible  for  redundancies  subJect  to 
declaration  may  reduce  the  one-month  compulsory  notice  period  prior  to  th~ 
redundancies  taking  effect.  In  reaching  a  decision,  the  committee,  composed, 
Inter  alIa,  of  workers'  representatives  and  employers,  must  take  account  of 
the  part lcular  circumstances  In  each  case  and  also  examln  whether  the 
employer  has  accomplished  Its  duty  to  notify  laid  down  by  paragraph  8  of  the 
law  on  the  employment  promotion  ("Arbeltsfbrderungsgesetz"). 
In  the  United  Kingdom,  Section  100  (6)  of  the  EPA  1975  enables  the  employer 
to  take  any  steps  which  are  reasonably  practicable  where  the  particular 
circumstances  make  It  impracticable  for  him  to  comply  with  all  the 
requirements  laid  down  In  Articles  3  and  4  of  the  Directive,  which  Includes 
respecting  the  30-day  period  between  notification  of  the  public  authorities 
and  the  redundancies  taking  effect.  The  employer  is  therefore  empowered  to 
reduce  this  period  In  special  circumstances. 
b)  Extension 
Article  4  (3)  of  the  Directive  allows  Member  States  to  ·grant  the  competent 
public authority  the  power  to  extend  the  Initial  period  to  60  days  foJ/owlng 
notification  where  the  problems  raised  by  the  projected  collective 
redundancies  are not  likely  to  be  solved within  the  Initial  period". - 59  -
Provision  Is  also  made  for  "wider  powers  of extension·. 
To  qualify  for  extension,  according  to  the  same  paragraph,  ttie  lnltal  period 
must  be  less  than  60  days  and  the  employer  must  be  Informed  of  the  extension 
and  the  grounds  for  It,  before  expiry of  the  Initial  period. 
These  provisions  have  been  Incorporated  Into  national  legislation  In  very 
different  ways. 
In  Belgium,  the  30-day  period  may  be  extended  by  the  Director  of  the  Sub-
regional  Employment  Service  up  to  a  maximum  of  60  days  following 
notification.  At  least  one  week  before  expiry  of  the  Initial  30-day  period, 
the  employer  must  be  Informed  of  the  extension  and  the  grounds  for  it  (Art.  1 
bl  of  the  Royal  Decree  of  24  May  1976). 
Where  a  company  Is  being  closed  down,  the  Law  of  28  June  1966  and  the  Royal 
Decree  of  20  September  of  1967  Implementing  Articles  3  and  17  of  this  Law  do 
not  provide  for  extension of  the  notice  period. 
In  Danish,  Soaolsh,  French.~. ~.  Portuguese  and  Brit isb  legislation 
there  are  no  provisions  equivalent  to  Art lclc  4  (3). 
However,  In  the  United  Kloadom.  Section  106  (4)  of  EPA  1975  states  that  the 
not ice  per lod  may  be  varied  (but  may  not  be  less  than  30  days)  by  an  order 
adopted  by  both  Houses. - 60  -
In  Greece.  Article  5  (3)  of  Law  1387  stipulates  that  where  consultation  with 
the  workers'  representatives  has  not  I  ed  to  an  agreement,  the  Ch 1  ef 
Administrator  or  the  Minister  for  Labour,  by  a  reasoned  decision  Issued 
within  10  days  of  the  date  of  receipt  of  the  record,  and  having  examined  the 
dossier,  may,  with  due  regard  to  the  situation  of  the  employment  market  and 
of  the  company,  and  the  economic  Interests  of  the  country,  extend  the 
consultation  period  by  20  days  at  tht:J  request  of  one  of  the  parties.  This 
means  that  where  the  part les  are  not  In  agreement.  a  per lod  of  up  to  50  days 
could  elapse  between  publ lc  authority  notification  and  the  col lectlve 
redundancies  taking  effect. 
In  Luxemboura.  the  Minister  for  Labour  may  extend  the  60-day  period  to  75 
days  If  the  problems  created  by  the  collective  redundancies  are  not  1 ikely  to 
be  solved  within  the  Initial  period.  (Art.  5  (1)  of  the  Law  of  2  March 
1982).  On  the  other  hand,  Article  12  of  the  law  of  14  ~ay  1986  {the  framework 
law  on  the  economy)  allows  the  Minister  of  labour  to  extend  the  period  to  90 
days  where  undertakings  benefiting  from  public  aid  resort  to  collective 
dismissals  without  justifying  the  exl~;tence of  objective  reasons. 
The  employer  must  be  Informed  of  the  extension  and  the  grounds  for  it  not 
later  than  the  fifteenth  day  preceding  expiry  of  the  initial  period  (Article 
5  ( 2) ) . 
In  ER  GermanY,  §18  (2)  of  the  employment  protection  law  stipulates  that  the 
Employment  Offlct:J  committee  with  jurisdiction  In  the  matter  of  rt:Jdundancles 
subject  to  notification  may  extend  the  consultation  period  before  the 
redundancies  take  effect  by  a  maximum  of  two  months.  Use  of  th.ls  provision 
Is  most  commonly  made  where  a  large  number  of  workers  are  laid off  In  medium-
sized  or  large  companies. - 61  -
CHAPTER  I I 
DECISIONS  OF  THE  CQUBT  OF  JUSTICE 
1.1.  The  Court  of  Justice  has  considered  the  provisions  of  the  Collective 
Redundancies  Directive  In  four  cases.  three  of  which  arose  out  of 
Infringement  proceedings  brought  by  the  Commission  against  ~ember 
States  for  failure  to  Implement  the  Directive.  The  fourth  came  to 
t he  Cou  r t  by  way  o f  r e f e r en  c e  f o r  a  p r e I  i m  1 n a r y  r u I I n g  f rom  t he 
H¢1esteret  (Danish  Supreme  Court).  Each  of  these  cases  will  be 
considered  In  turn. 
1.2.  Commission  v.  Italy.  Case  91/81  1982  ECR  o.2133  (Annex  3) 
This  action  arose  out  of  an  application  by  the  Commission  to  the 
Court  for  a  declaration  that  Italy  had  failed  to  implement  the 
Directive  with  respect  to  certain  sectors  of  the  economy,  In 
particular  agriculture  and  commerce.  In  addition,  It  appeared  that 
under  Italian  law,  there  was  no  provision  for  the  notification  of 
planned  redundancies  to  the  competent  public  authority,  and  that 
those  authorities  were  not  compel led  to  seek  solutions  to  the 
problems  raised  by  the  planned  redundancies.  Moreover,  collective 
agreements  purporting  to  Implement  the  Directive  did  not  make  any 
provision  for  the  workers·  representatives  to  be  notified  In  writing 
of  the  Information  specified  in  the  Directive.  The  Court,  after 
examining  the  provisions  of  Italian  law  purporting  to  Implement  the 
Directive,  held  that  Italy  had  not  fully  Implemented  it. - 62  _;:_ 
1.3.  On  a  more  general  note,  the  Court  took  the  opportunity  of  emphasizing 
that  the  Directive  laid  down  minimum  criteria,  leaving  It  open  to 
Member  States  to  adopt  higher  standards  If  they  so  wrshed. 
"In  this  connection  It  should  be  emphasized  that  the  Directive,  which 
the  Council  considers  corresponds  to  the  need,  stated  In  Article  117 
of  the  Treaty,  to  promote  Improved  working  condlt Ions  and  an  Improved 
standard  of  living  for  workers,  Is  intended  to  approximate  the 
provisions  laid  down  In  this  field  by  the  Member  States  ....  whilst 
leaving  to  the  Member  States  power  to  apply  or  Introduce  provisions 
which  are  more  favourable  to  workers". 
1 . -4.  CommIssIon  y,  ! t a 1 y  C~_j2LLJl~.5_f£R~~ (Annex  4 l . 
This  case  concerned  the  fa I lure  of  the  !tal ian  government  to 
Implement  the  Court's  Judgement  In  Case  91/81  considered  above  In 
paragraphs  2.2  and  2.3.  It  did  not,  therefore,  consider  the 
provisions of  the  Directive.  However,  It  Is of  Interest  to  note  that 
the  Court  dismissed  arguments,  based  on  domestic  social  and  economic 
difficulties,  raised  to  Justify non-Implementation  of  the  Directive. 
"The  !tal lao  Republ lc  contends  that  Directive  75/129  has  not  yet  been 
fully  Implemented  for  object lve  reasons.  In  Italy's  present  social 
and  economic  sltu;1tlon.  1 o  \1  I s 1 a t  1 v e  a c t  1 v I t y  mu s t  be  d I r e c ted 
primarily  towards  millntalning  t\10  level  of  employment  and  It  would  be 
Inappropriate  to  adopt  rules  concerning  col lectlve  redundancies  at  a 
tIme  when  there  Is  an  emergency  whIch  must  be  de  a It  wIth  In  order  to 
safeguard  employment. - 63  -
It  has  been  consistently  held  by  the  Court  that  a  Member  State  may 
not  plead  provisions,  practices  or  circumstances  existing  In  Its 
Internal  l~"gal  system  In  order  to  justify  failure  ·to  comply  with 
obligations  and  time  limits  laid  downln  directives.  According  to 
Direct lve  75/129,  the  measures  should  have  been  adopted  by  19 
February  1977.  In  Its  Judgement  of  8  June  1982  the  Court  held  that 
by  falling  fully  to  Implement  the  Directive  within  the  prescribed 
period,  the  Italian  Republic  had  failed  to  fulfil  its  obligations 
under  the  Treaty". 
1.5.  With  respect  to  non-compliance  with  Its  judgement,  the  Court  was 
equally  firm.  It  stated  that  although  Article  171  of  the  EC  Treaty 
did  not  lay  down  a  time  limit  within  which  a  judgement  must  be 
complied  with,  It  was  well  established  that  the  lmplementat Jon  of  a 
judgement  must  be  commenced  Immediately  and  must  be  completed  as  soon 
as  possible.  In  the  present  case,  there  had  been  unreasonable  delay. 
2.  eommtsston  v.  Belgium  - Case  615/83  1985  ECR  1039  (Annex  5) 
2.1  In  this  case,  the  Commission  alleged  that  the  measures  adopted  by  the 
Belgian  authorities  to  Implement  the  Directive  were  narrower  In  scope 
than  the  Directive  In  two  main  respects: 
Belgian  law  did  not  meet  the  requirements  of  the  Directive  with 
respect  to  the  protection  of  workers  in  the  event  of  collective 
redundancies  arising  from  the  closure  of  undertakings  where  such 
closure  did  not  come  about  as  a  result  of  a  Judicial  decision; - 64  -
certain  categories  of  workers,  namely  ship  repairers,  port  workers 
and  manual  workers  in  the  building  industry  were  excluded  from  the 
scope  of  the  measures  purporting  to  Implement  the  Directive. 
2.2.  Concerning  the  first  point,  the  Belgian  Government,  In  Its  defence, 
claimed  that  the  distinct ion  drawn  In  Belgium  between  the  closure  of 
undertakings  and  collective  redundancies  had  historical  origins  and 
that  In  any  event.  the  vast  majorIty  of  closures  of  under tal< lngs· 
which  were  likely  to  load  to  collective. redundancies  came  about  as  a 
result  of  a  judicial  decision,  and  so  were  excluded  from  the  scope  of 
the  Directive. 
2.3.  The  Court  rejected  this  argument  holding  that  even  if  most  closures 
of  undertakings  came  about  as~ result  of  a  judicia!  decision,  that 
did  not  mean  that  !JelgiLHn  was  u:llevcd of  its  duty  to  protect  workers 
threatened  with  redundancy  as  a  result  of  other  closures.  The  Court 
went  on  to  find  that  the  measures  taken  In  Belgium  to  Implement  the 
Directive  did  not  provide  for  the  Information  set  out  In  the 
Directive  to  be  provided,  nor  for  a  standstill  period  of  at  least  30 
days  from  the  date  of  notification  of  the  proposed  redundancies  to 
the  pub! ic  authorities. 
2.4.  With  respect  to  the  exclusion  of  certain  categories  of  workers  from 
the  scope  of  the  provisions  implementing  the  Directive,  the  Belgian 
Government  argued  that  such  exclusions  were  justified  by  the  nature 
of  the  employment  In  question  and  the  provision  of  adequate  social 
security  benefits  In  cases  of  unemployment.  The  Court  firmly 
rejected  this  argument. 
"The  Court  has  consistently  held  that  the  Member  States  must  fulfil 
their  obi lgatlons under  Community  directives  In  every  respect  and  may 
not  plead  provisions,  practices  or  circumstances  existing  In  their 
Internal  legal  system  In  order  to  justify  a  failure  to  comply  with 
those  obligations.  The  Kingdom  of  Belgium  cannot.  therefore,  plead 
In  its  defence  that  the  circumstances  at  Issue  are  of  little 
practical  significance.  Nor  Is  Its  failure  to  comply  fully  with 
Directive  75/129  justified  by  the  fact  that  Belgian  law  provides  the 
workers  in  question  with  other  forms  of  soc:al  security". - 65  -
3.  Dansk  Metalarbelderforbuod  and  Soeclalarbelderforbundet  I  DaomarK  y, 
Nielsen  & Son  Maskln-fabrlk  Als  In  ! tauldatlon  Case  284/83  1985  ECB 
5.5.J  [Annex  6] 
3.1.  This  case  came  to  the  Court  by  way  of  a  reference  for  a  preliminary 
ruling  from  the  Danish  Supreme  Court.  The  questions  arose  In 
proceedings  brought  by  two  trade  unions  act lng  on  behalf  of  their 
members  against  H.  Nielsen  &  Son,  a  company  In  llquldat ion,  [the 
Company).  The  facts  were  as  follows. 
3.2.  In  February  1980,  the  Company  Informed  the  staff  representatives  of 
Its  financial  difficulties.  On  14  March  1980  It  Informed  the 
bankruptcy  court  that  it  was  suspend1ng  payment  of  its  debts.  The 
two  trade  unions  then  asked  the  Company  to  provide  a  bank  guarantee 
for  the  future  payment  of  wages.  No  such  guarantee  was  given,  and  on 
19  March  1980  the  workers  stopped  work  on  the  advice  of  their  trade 
unions. 
3.3.  On  21  March  1980  the  Company  Informed  the  competent  Danish  Employment 
Office  that  it  was  considering  dismissing  all  Its  workers.  On  25 
J...larch  It  was  declared  Insolvent  on  Its  own  application.  On  26  March 
1980  the  workers  were  dismissed. 
3.4.  The  two  trade  unions  claimed  compensation  from  the  company  under 
Danish  law  Implementing  Directive  751129  (Article  102  a  (2)  Danish 
Law  on  the  Procurement  of  Employment  and  Unemployment  Insurance), 
which  stipulated  that  If  the  employer  did  not  give  the  competent 
authorities  30  days  notice  of  proposed  collective  redundancies  he 
must  pay  the  workers  compensation  equivalent  to  their  salary  for  that 
period.  In  the  event  of  the  employer's  Insolvency  the  ~age-earners' 
Guarantee  Fund  Is  responsible  for  the  payment  of  this  compensation. 
3.5.  When  the  case  came  before  the  H0Jesteret,  the  quest I on  arose  as  to 
whether  the  cessation  of  work  In  the  circumstances  of  the  case  fell 
within  the  scope  of  the  Directive.  It  was  further  queried  whether 
the  Directive  covered  situations  where  the  employer  ought  to  have 
contemplated  large-scale  redundancies  and  to  have  given  advance 
not Ice  of  them  but  did  not  In  fact  do  so. 3.6. 
- 66  -
The  Court  answered  both  questions  In  the  negat lve  reasoning  as 
follows:  the  Directive  did  not  affect  the  employer's  freedom  to 
effect  or  refrain  from  effecting  collective  dismissals.  Its  sole 
objective  was  to  provide  for  consultation  with  the  trade  unions  and 
for  notification  of  the  competent  public  authority  prior  to  such 
dismissals  for  the  purpose  of  avoiding  the  contemplated  redundancies 
and  mitigating  their  consequences. 
To  I n t e r p r e t  t he  D I r e c t  I v e  o t he  r w i s e  wo u I d  g I v e 
possibility  of  bringing  about  dismissals  against 
employer  and  without  his  being  In  a  position 
the  workers 
the  will  of 
to  discharge 
the 
the 
his 
obligations  under  the  Directive.  It  would  lead  to  a  result  contrary 
to  the  objective  of  the  Directive,  namely  to  avoid  or  reduce 
cot ~ective  redundancies.  Consequently,  the  termination  by  workers  of 
their  contract  of  employment  following  an  announcement  by  the 
employer  that  he  is  suspending  payment  of  his  debts  cannot  be  treated 
as  dismissal  by  the  employer. 
3.7.  With  respect  to  the  second  question,  the  Court  held  that  there  was  no 
Implied  obligation  under  the  Directive  on  employers  to  foresee 
collective  redundancies.  The  Directive  did  not  stipulate  the 
circumstances  In  which  the  employer  must  contemplate  the  collective 
redundancies  and  in  no  way  affected  his  freedom  to  decide  whether  and 
when  he  first  formulated  plans  for  collective  dismissals. Conclusion 
The  case 
concerned 
Implement 
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law  on  collective  redundancies  has  been,  for  the  most  part, 
wl th  the  adequacy  of  measures  adopted  by  the  Member  States  to 
the  Directive,  rather  than  with  the  Interpretation  of  Its 
particular  provisions.  With  respect  to  the  duty  of  Member  States  to  execute 
the  provisions of  the  Directive,  It  Is  quite  clear  from  the  Judgements  of  the 
Court  that  the  Court  requires  the  Directive  to  be  fully  and  properly 
Implemented  regardless  of  socio-economic  difficulties or  Industrial  practices 
prevailing  In  the  Member  States.  There  Is  no  obllgat ion  on  an  employer  to 
foresee  collective  redundancies:  he  is  at  liberty  to  decide  If  and  when  he 
should  resort  to  dismissing  his  workers. BELGIUM 
- 68  -
CHAPTER  Ill 
CQNFORMITY  OF  NATIONAL  LEGISLATION 
WITH  DIRECTIVE  75/129/EEC 
1.  Belgian  legislation  shows  a  high  degree  of  conformity  with  the  provisions 
of  the  Directive. 
Certain  points  on  which  the  Court  of  Justice  of  the  European  CQ(Mlunltles 
(Decision  of  28  March  1985,  Case  215/83)  held  that  Belgium  had  failed  to 
discharge  Its  obligations  under  the  EEC  Treaty- exclusion  of  the  case  of 
closure  of  undertakings  where  this  ts  not  the  result  of  a  judicial  decision, 
exclusion  of  port  workers,  ship  repairers  and  manual  workers  In  the  building 
Industry·- were  brought  into  line  with  the  Directive  by  the  Royal  Decree  of 
11  June  1986. 
2.  There  Is,  however,  a  difference  In  form  between  Belgian  law  and  the 
Directive  in  respect  of  the  reference  period  pertaining  to  the  definition of 
collective  redundancy:  Arttcle  1  (1  a)  of  the  Directive  gives  the  option  of 
30  or  90  days,  while  Belgian  law  specifies  60  days. - 69  -
This  cannot  really  be  described  as  an  Infringement,  however,  as  the 
definition  Is,  overall,  more  favourable  to  workers  (Article  5  of  the 
Directive). 
DEtt&ARK 
There  are  no  major  problems  as  regards  appl !cation  of  the  Directive  In  this 
Member  State.  Where  there  are  differences  between  national  law  and  the 
Directive,  the  result  Is  always  more  favourable  to  workers. 
1.  Spanish  legislation  Is  broadly  in  conformity  with  the  general  spirit  of 
the  Directive  and  In  most  cases  also  coincides  on  points  of  detal I. 
2.  There  Is  no  specific  definition  of  collective  redundancy  In  Spanish  law. 
This  does  not,  in  Itself.  imply  non-application of  the  Directive,  as  an  equal 
level  of  protection  covering  dismissals  on  any  scale  is  Implicit  in  the  Idea 
of  termination of  contracts  for  economic  or  technological  reasons. 
I t  should  not  be  forgot ten  that  in  Spanish  I eg i s I a t  I on ,  official 
authorization  is  requtred  before  dismissals  for  economic  or  technological 
reasons  can  be  effected. - 70  -
3.  There  is,  however,  one  area  In  which  conformity  with  the  Directive  Is 
questionable,  namely,  what  consultation  with  workers·  representatives  must 
enta I I  under  SpanIsh  I aw,  lnc)udlng  Information  requirements.  The  law 
contains  only  a  rather  vague  reference  to  supporting  Information  and 
documentation  (Article  51  (3)  of  the  ET)  or  documentation  providing  grounds 
for  the  dismissals  (Article  10  of  Royal  Decree  696/1980). 
No  reference  Is  made  to  the  alms  or  purpose  either  of  consultation  or  the 
provision  of  Information  to  the  workers·  representatives.  In  view  of  the 
emphasis  laid  by  the  Directive  on  the  consultation/negotiation  phase  of  the 
collect lve  redundancy  procedure,  thIs  wou I d  appear  to  constitute  a 
significant omission. 
In  order  to  assess  this  point  properly,  consideration  must  be  given  to  the 
fact  that  the  law  lays  down  extremely  detal led  requirements  for  ful I 
documentation  before  official  authorization  may  be  granted  (Article  13  of 
Royal  Decree  696/1980)  and  that  under  Spanish  law official  authorization must 
be  obtained  before  collective  dismissals  are  effected. 
4.  A  further  point  to  note  Is  that  Spanish  law  does  not  compel  the  employer 
to  Inform  the  workers'  representatives  of  the  notification  (or  rather,  the 
application  for  authorization)  made  to  the  competent  pub! ic  authority.  There 
Is  no  minimum  period  before  redundancies  can  take  effect,  and  therefore  no 
provision  for  reducing  or  extending  such  a  period 
5.  All  these  aspects  of  the  Spanish  legal  requirements  In  respect  of 
dismissal  for  economic  or  technical  reasons  appear  to  be  the  logical 
consequence  of  the  major  role  played  by  the  labour  administration  In  the 
redundancy  procedure. - 71  -
There  are.  however,  certain  major  aspects  which  could  be  Improved, 
particularly  In  the  matter  of  Informing  workers·  representatives  of  the 
application  for  authorization,  and  the  minimum  notice·  period  before 
redundancies  can  take  effect. 
6.  Furthermore,  It  must  be  emphasized  that  the  lack  of  specific  legislation 
safeguarding  the  notice  period  Cas  provided  for  by  the  Directive)  could  leave 
the  employer  complete  freedom  as  regards  the  t  imlng  of  the  dismissals. 
FRANCE 
1.  The  very  recent  law  (2  August  1989)  concerning  the  prevention  of 
dismissal  for  economic  reasons  and  the  right  to  redeployment  has  brought 
French  legislation more  Into  I ine  with  the  Directive. 
Most  of  the  descrepancles  (In  the  scale  of  the  redundancies.  situations 
excluded,  the  content  of  consultation  with  workers·  representatives  and  the 
notice  period  required  before  the  redundancies  take  effect)  result  from  the 
adoption of  provisions  more  favourable  to  workers. 
2.  However,  French  law  does  not  establish  minimum  Information  requirements 
for  notification of  the  projected  redundancies  to  the  competent  authority. 
Th-Is  being  said,  Article  L.321-4  compels  the  employer  at  the  start  of 
consultations  with  the  wor·kers·  representatives,  to  provide  tt1e  authority 
with  "all  relevant  Information".  which  necessarily  includes  tt1e  minimum  laid 
down  In  Article  3  (1)  of  the  Directive. - 72  -
GREECE 
Law  No.  1387  of  18  August  1983  largely  conforms  with  the  Olreotlve. 
There  are  certain points  to  note,  however: 
a)  The  exclusion  of  workers  made  redundant  by  firms  carrying  out  contract 
work  where  the  cessation  or  suspension  of  activities  Is  attributable  to 
the  contracting  authority,  :f  the  latter  is  the  State  or- a  corporate  body 
governed  by  public  law  (/...rt.  2  (2)d); 
b)  Article  3  (2)  of  this  law  does  not  require  an  Indication  of  the  period 
over  which  the  planned  redundancies  are  to  be  effected  to  be  included  In 
the  Information  supplied  to  the  workers·  representatives. 
The  Commission  considers  these  to  be  two  major  points  on  which  the  national 
legislation  Is  at  variance  with  the  Directive. 
With  regard  to  a)  above,  It  should  be  borne  In  mind  that  the  list  set  down  In 
Article  1  {2)  of  the  Directive  Is  clearly  restrictive  In  Intent. 
The  omission  of  Article  3  (2)  of  Law  No.  1387  should  also  be  seen  In  the 
I lght  of  the  fact  that  the  GreeK  system  makes  no  real  provision  for 
notification  of  the  public  authority  (the  minimum  requirements  for  which 
could  Include  lndlcat ion  of  the  per lod  over  whlcl1  the  redundancies  are  to  be 
effected). 
The  collective  redundancy  procedure  Is  Initiated  by  submission  of  the  record 
of  the  consultations.  wh1ch  cannot  really  be  seen  as  the  equivalent  of 
detailed notification of  the  planned  redundancies. - 73  -
IRELAND 
1.  There  appears  to  be  a  number  of  respects  In  which  Irish  ·Jaw  may  not  be 
fully  In  I lne  with  the  alms  and  procedures  set  down  In  the  Directive. 
2.  By  Including  an  exclusive  typological  list  of  the  circumstances  In  which 
'col lectlve  redundancies'  are  regarded  as  having  taken  place  for  the  purposes 
of  the  legislation,  the  1977  Protection  of  Employment  Act  may  be  narrower  In 
scope  than  the  provisions of  the  directive. 
3.  The  Irish  system  makes  no  provision  for  Information  and  consultation  with 
employee  representatives  wt1ere  It  has  not  been  tt1e  practice  of  the  employer 
concerned  to  conduct  collective  bargalnglng  negotiations  with  a  trade  union 
of  staff  association.  Satisfactory  compliance  wltn  the  Directive  is  therefore 
not  guaranteed  on  this point. 
Throughout  this  report,  reference  has  been  made  to  the  general  lack  of 
legislation on  collective  redundancy  In  ltal ian  national  law. 
An  Inter-union  agreement  exists  within  the  Industrial  sector,  concluded  on  5 
May  1965  and  still  considered  to  be  In  force.  rho  system  set  up  by  the 
agreer.1ent  Is  based  on  Joint  analysis  of  the  company's  situation  by  the 
employer  and  the  workers'  organization  with  a  view  to  reaching  agreement  on 
the  scale  and  timing  of  the  redundancies.  Also  to  be  taken  Into  account  Is 
Law  No.  675  of  1977  which  provides  for  Involvement  of  the  authorities  In 
conciliation  In  those  sectors  in  which  no  procedure  based  on  agreement 
exists. - 74  -
In  recent  years,  various  Items  of  draft  legislation  more  In  line  with  the 
Directive  have  been  produced,  but  so  far  none  has  been  passed. 
The  Court  of  Justice  of  the  European  Communities  has  twice  found  Italy  to  be 
In  breach  of  Its obligations  under  the  EEC  Treaty  (Dec'lslons  of  8  June  1982, 
Case  9/81;  and  6  November  1985  Case  131/84).  In  Its  judgement  In  the  fIrst 
case,  the  Court  drew  attention  both  to  the  limited  scope  of  existing 
legislation  (which  did  not  cover  commerce  or  agriculture),  and  to  the  fact 
that  the  regulations  In  force  departed  from  the  Directive  on  several 
essential  points. 
In  view  of  this  situation.  Italy  has  not  been  considered  In  most  of  the  areas 
covered  by  this  report  when  dealing  with  nat tonal  approaches  to  the  problems 
of  applying  the  Directive. 
LUXEMBOURG 
The  Law  of  2  March  1982  has  made  the  Luxembourg  system  one  of  the  most 
closely  al lgned  with  the  Directive. 
Any  aspects  of  national  legislation which  differ  from  the  Directive  (scale of 
the  redundancies,  excluded  situations,  period  between  notification  and  the 
redundancies  tal<lng  effect)  do  so  In  a  way  which  Is  more  favourable  to 
worl<ers,  and  therefore  In  accordance  with  Article  5  of  the  Directive. - 75  -
NETHERLANDS 
Dutch  law  Is  broadly  In  line  with  the  alms  and  procedures  of  the  Directive. 
The  only  problems  which  might  arise  In  applying  the  Directive  In  the 
Nether I ands  wou I d  be  In  respect  of  exc I uded  s I tua t  1 ons.  However,  any  such 
problems  would  not  really  constitute  a  failure  to  apply  the  Directive,  either 
because  they  fell  outside  the  scope  of  Its  objectives  or  because  they  were 
adequately  covered  by  the  Law  on  works  councils. 
PORTUGAL 
1.  The  very  recent  Decree  Law  64-A/89  represents  a  change  of  direction  In 
Portuguese  legislation  on  collective  redundancies  in  that  a  system  of 
consultation/negotiation  with  workers·  representatives  has  replaced  that  of 
official  authorization.  Adaptation  to  the  Directive  could  be  seen,  rather 
Ironically,  as  a  step  backwards  In  terms  of  protection  against  redundancy, 
which  has  now  become  a  matter  purely  for  the  employer  to  decide,  open  to 
prior  legitimation  through  agreement  with  workers'  representatives  and 
subject  to  subsequent  examination  by  the  judge,  but  which  can  be  neither 
prevented  nor  modified  a  orlorl  either  by  the  authorities or  by  the  workers. 
2.  The  definition  of  collective  redundancy,  in  terms  of  the  grounds  given, 
does  not  seem  entirely  satisfactory  1n  view  of  the  Directive's  requirements, 
In  that  It  leaves  open  (while  not  providing  for)  the  posslbll ity  of 
collective  redundancies  for  reasons  other  than  cessation  of  activities  or 
staff cutbacks. - 76  -
The  reolacement  of  certain  grades of  staff  for  technological  reasons  would  be 
one  such  example. 
The  limits  set  on  the  scale  of  the  redundancies.  on  the  other  hand,  are 
rather  more  favourable  than  thresohlds  set  out  In  the  Directive. 
3.  Under  the  occupatIons  to  which  the  collect lve  redundancy  procedure  does 
not  apply,  port  workers  constitute  a  special  case.  Portuguese  legislation 
has  developed  In  such  a  way  as  to  offer  more  stabi llty  to  dockers  than  has 
hitherto  been  the  case,  and  redundancy  is  therefore  presenting  more  of  a 
prob I em.  However.  our  I nforma t  Lon  seems  to  suggest  that  port  workers  are 
outside  the  scope  of  the  Law  on  collective  redundancies. 
4.  The  law  does  not  stipulate  a  specific  period  over  wt11cn  tile  redundancies 
are  to  be  effected.  Furthermore,  there  1s  no  Independent  administrative 
procedure,  the  public  authorities  playing  a  purely  auxiliary  role  In  the 
consultations/negotiations  between  the  employer  and  the  workers· 
representatives.  The  employer  must  provide  the  authority  with  a  copy  of  the 
written  communication  and  documents  passed  to  the  workers'  representatives  at 
the  start of  the  procedure. 
The  main  objectives  ot·  administrative  Involvement  as  set  down  In  the 
Directives  are,  however,  safeguarded  by  the  Law  (particularly Article  19). 
FEDERAL  REPUBLIC  OF  GERMANY 
German  legislation  does  not  lay  down  a  collective  redundancy  procedure  as 
such,  but  the  legislation  as  a  whole  is  completely  In  line  with  the 
Directive,  certain  aspects  being  more  favourable  to  workers. - 77  -
UNITED  KINGDOY 
UK  legislation  appears  to  be  inconsistent  with  the  requirements  of  the 
directive  in  a  number  of  respects. 
1.  The  definition  of  situations  covered  by  the  collective  redundancy 
procedure  -reflecting  that  of  "redundancy",  I.e.  situations  Involving 
cessation  or  reduction of  activity or  a  reduced  need  for  certain  functions  or 
professional  activities- seems  narrower  In  scope  than  that  of  the  Directive 
In  respect  of  the  grounds  for  the  dismissals,  described  as  wnot  related  to 
the  Individual  workers  concerned". 
2.  The  definition  of  workers·  representatrves  in  Section  99  of  the  EPA  1975 
Is  problematic.  The  Idea  of  conducting  negotiations  with  reoresentatlves  ot 
an  jodeoendeot  trade  unjon  recognized  by  the  emploiTL  makes  it  possible  for 
the  consultation  procedure  to  be  completely  inapplicable  where  no  trade  union 
is  recognized  by  the  employer. 
3.  UnIted  KIngdom  I egIs I at I on  does  not  compe I  an  emp I oyer  con temp I at I ng 
collective  redundancies  to  Initiate  consultation  "with  a  view  to  reacbloa  an 
aareemeot". 
In  1989,  the  Commission  sent  the  Llr  rtrst1  Goverr1ment  a  formal  notice  of 
complaint  In  respect  of  these  three  points  together  with  a  fourth,  le.  that 
the  system  of  penalties  adopted  by  British  iaw  (sections  101-105  of  the  EPA) 
was  not,  in  the  opinion  of  the  Commission,  in  conformity  with  the  effective - 78  -
implementation  of  Community  law.  In  their  reply  of  9  March  1990,  the  British 
authorities  acknowledged  that  UK  law  did  not  Implement  the  Directive 
adequately  In  respect  of  points  1,  3  and  4  and  agreed  to  amend  the  relevant 
legislation  but  rejected  the  Commission's  criticism  In  respect  of  point  2. 
The  Commission  subsequently  decided  that  the  British  authorities  should  be 
sent  a  reasoned  opinion  In  respect  of  these  matters. 